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/¶$GXQDQ]D�3OHQDULD�GHO�&RQVLJOLR�GL�6WDWR�
VDQFLVFH�OD�QDWXUD�³GXDOH´�GHOOH�QRWH�GHO�
*6(�G¶DFFHUWDPHQWR�GHO�ULVSHWWR�GHOOH��
TXRWH�G¶REEOLJR�GL�HQHUJLD�YHUGH��FRQ�XQD�
FRQWUDGGLWWRULD�reductio ad absurdum�
The Council of State, Plenary Session,  
stated the “dual nature” of GSÈs notes  
concerning the respect of mandatory  
quotas of green certificates acquisition,  
by a contradictory UHGXFWLR�DG�DEVXUGXP 
di Marco Lavatelli 
 

&216,*/,2�',�67$72��$'81$1=$�3/(1$5,$����6(77(0%5(�������1����

«(…) Hanno natura provvedimentale soltanto gli atti con cui il GSE accerta il 
mancato assolvimento, da parte degli importatori o produttori di energia da fon-
te non rinnovabile, dell’obbligo di cui all’art.11 d.lgs. n. 79/99. Salvo il legittimo 
esercizio, ricorrendone i presupposti, dell’autotutela amministrativa, tali atti di-
ventano pertanto definitivi ove non impugnati nei termini decadenziali di legge. 
Deve invece riconnettersi natura non provvedimentale agli atti con cui il GSE 
accerta in positivo l’avvenuto puntuale adempimento del suddetto obbligo da 
parte degli operatori economici di settore (…)». 

3DUROH�&KLDYH��*HVWRUH�GHL�VHUYL]L�HQHUJHWLFL�±�&HUWLILFDWL�YHUGL�±�4XRWH�G¶REEOLJR�±�
1RWH�G¶DFFHUWDPHQWR�±�$FFHUWDPHQWR�DPPLQLVWUDWLYR�±�0HUR�DFFHUWDPHQWR�±�$FFHU�
WDPHQWR�SURYYHGLPHQWDOH�±�1DWXUD�GXDOH�±�(VHUFL]LR�SULYDWR�GL�SXEEOLFKH�IXQ]LRQL�±�
$WWLYLWj�YLQFRODWD�±�*LXULVGL]LRQH�HVFOXVLYD�
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Notes of Assessment – Mere Assessment – Discretionary Assessment – Dual Na-
ture – Private Exercise of Public Functions – Non-Discretionary Activities – Exclu-
sive Jurisdiction of Administrative Judge 

6200$5,2�����*HQHVL�GHOOD�FRQWURYHUVLD��±����,O�TXHVLWR�GL�GLULWWR�LQGLYLGXDWR�GDOO¶RUGLQDQ]D�GL�UL�
PHVVLRQH��±����/H�FRQVLGHUD]LRQL�GHOO¶$GXQDQ]D�SOHQDULD�H�OD�VROX]LRQH�³PHGLDQD´�DGRWWDWD��
±����3XQWL�GL�SDUWHQ]D��SXQWL�G¶DUULYR�H� LQWUHFFL�GHO�FRVWUXWWR�PRWLYD]LRQDOH��±����5LIHULPHQWL�
�QRQ�FRQFOXVLYL��DOOH�WHRULH�GHOO¶DFFHUWDPHQWR�DPPLQLVWUDWLYR��±����,SRWHVL�ULRUGLQDWULFL�GHOOD�ra-
tio decidendi��
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��� *HQHVL�GHOOD�FRQWURYHUVLD�

/D� TXHVWLRQH� DIIURQWDWD� GDOOD� IRUPD]LRQH� SOHQDULD� GHO� &RQVLJOLR� GL� 6WDWR��
FKLDPDWD�D�GHFLGHUH�GHOOD�QDWXUD�JLXULGLFD�GHOOH�note�FRQ�OH�TXDOL�LO�*HVWRUH�GHL�
6HUYL]L�(QHUJHWLFL�DFFHUWD�O¶DGHPSLPHQWR�R�PHQR�GHJOL�REEOLJKL�G¶DFTXLVWR�GHL�
FHUWLILFDWL�YHUGL� LQFRPEHQWL�VX�SURGXWWRUL�H� LPSRUWDWRUL�GL�HQHUJLD�HOHWWULFD����KD�
DYXWR�RULJLQH�GD�XQD�SUHFHGHQWH�YHUWHQ]D�VRUWD� IUD� O¶(QHO�H� O¶$XWRULWj�SHU� O¶(�
QHUJLD�(OHWWULFD�H�LO�*DV��RJJL�$5(5$���

/R�VWHVVR�SXQWR�GL�GLULWWR��WXWWDYLD��LQWHUHVVD�DOWUL�JLXGL]L�SHQGHQWL�LQQDQ]L�DO�
6XSUHPR� &RQVHVVR� H�� DOOD� OXFH� GHOOD� VROX]LRQH� DGRWWDWD�� SDUH� GHVWLQDWR� DG�
DYHUH�VWUDVFLFKL� IXWXUL�FRQVLVWHQWL��EHQFKp� LO�PHFFDQLVPR�G¶LQFHQWLYD]LRQH�FXL�
VL�ULIHULVFH�VLD�VWDWR�RUPDL�VXSHUDWR����

/D�SUHWHVD�GHOO¶(QHO�VL�IRQGDYD�VX�XQD�GHFLVLRQH�GHO�7$5�/RPEDUGLD����FRQ�
FXL�HUD�VWDWD�DQQXOODWD�XQD�GHOLEHUD�GHOO¶$((*���UHODWLYD�DO�ULPERUVR�GHJOL�RQHUL�
�
�

��*OL�REEOLJKL�FXL�VL�ID�ULIHULPHQWR�VRQR�TXHOOL�LQWURGRWWL�FRQ�O¶DUW������FRPPL���H����GHO�G�OJV�����
PDU]R�������Q����� �³'HFUHWR�%HUVDQL´���H�GLVFLSOLQDWL�SRL�GDOO¶DUW�����FRPPD����GHO�G�OJV�����GL�
FHPEUH�������Q�������DWWXD]LRQH�GHOOD�GLU���&(��Q�������������6L�WUDWWD�GL�XQ�VLVWHPD�GL�LQFHQWL�
YD]LRQH�VWUXWWXUDWR�SHU�FUHDUH�DUWLILFLRVDPHQWH�XQD�GRPDQGD�GL�HQHUJLD�HOHWWULFD�SURYHQLHQWH�GD�
IRQWL�ULQQRYDELOL�IRQGDWD�VX�XQ�REEOLJR�OHJDOH��6HJQDWDPHQWH��DL�SURGXWWRUL�H�LPSRUWDWRUL�GL�HQHU�
JLD�HOHWWULFD�GD�IRQWL�WUDGL]LRQDOL�HUD�LPSRVWR�O¶REEOLJR�GL�LPPHWWHUH�QHO�VLVWHPD�HOHWWULFR�QD]LRQD�
OH��QHOO¶DQQR�VXFFHVVLYR�D�TXHOOR�GL�SURGX]LRQH��R� LPSRUWD]LRQH���XQD�TXRWD�PLQLPD�GL�HQHUJLD�
HOHWWULFD�SURGRWWD�GD� IRQWL� ULQQRYDELOL�R��DOWHUQDWLYDPHQWH��GL�DFTXLVWDUH�VXO�PHUFDWR� L�FRVLGGHWWL�
³FHUWLILFDWL�YHUGL´��SHU�O¶HTXLYDOHQWH�GHOOD�SURSULD�TXRWD�G¶REEOLJR��3HU�XQD�SXQWXDOH�ULFRVWUX]LRQH�
VL�YHGD�� LQ�JLXULVSUXGHQ]D� OD�VHQW��7$5�/D]LR��VH]�� ,,,�ter�����VHWWHPEUH�������Q�������� LQ�Am-
biente e sviluppo��������S�������,Q�GRWWULQD��LQ�FKLDYH�HYROXWLYD��VL�FRQIURQWLQR��$��%$77$*/,$��Na-
sce il mercato dei certificati verdi, LQ�Giornale dir. amm., ��������������0��3$1(//$��L’incentiva-
zione dell’energia elettrica con i Certificati Verdi e la procedura di qualificazione degli impianti di 
produzione�� LQ�Rass. giur. energia Elettrica��������������S������VV���0��)25/(2��CV e sviluppo 
delle fonti energetiche rinnovabili: una rassegna di strumenti, scenari, mercati a confronto�� LQ�
Rass. giur. en. el.�����������S������VV���$��%,$1&2��L’incentivazione della produzione di energia 
elettrica da fonti rinnovabili, LQ� %�� 3R]]R� �D� FXUD� GL�� Le politiche energetiche comunitarie. 
Un’analisi degli incentivi allo sviluppo delle fonti rinnovabili��0LODQR��������S������VV���0��5$*$=�
=2��Le politiche sull’energia e le fonti rinnovabili��7RULQR��������0��)$/&,21(��Il sistema degli in-
centivi monetari per le fonti rinnovabili��LQ�0��'H�)RFDWLLV�$��0DHVWURQL��D�FXUD�GL���Libertà di im-
presa e regolazione nel nuovo diritto dell’energia��������S������VV���9��&2/&(//,��La natura giuri-
dica dei certificati verdi, LQ�Riv. giur. ambiente, ���������S�������$��/25(1=21,��Incentivi alle fonti 
rinnovabili e all’efficienza energetica��LQ�)��$5(&&2�*��'$//¶2¶��D�FXUD�GL���Energia sostenibile e 
fonti rinnovabili. Soluzioni tecniche, economiche e giuridiche��0LODQR��������S�������$��0$5=$1$�
7,��Semplificazione delle procedure e incentivi pubblici per le energie rinnovabili�� LQ�Riv. giur. 
amb������������S������VV���(��0$1$66(52�� Il passaggio dai certificati verdi alla tariffa onnicom-
prensiva, LQ�Ambiente e Sviluppo, ��������������*�)��&$57(,��Cambiamento climatico ed energia 
da fonti rinnovabili: una disciplina in cerca di equilibrio, LQ�*�)��&DUWHL��D�FXUD�GL���Cambiamento 
climatico e sviluppo sostenibile��7RULQR��������S� ���VV���$��*5$7$1,��L’UE favorisce la prolifera-
zione dei certificati energetici «multicolori» diversamente regolamentati�� LQ�Riv. giur. ambiente, 
2�������������:��752,6(�0$1*21,�� I poteri di controllo e sanzionatori del GSE in materia di in-
centivi per gli impianti alimentati da fonti energetiche rinnovabili��LQ�0��'(�)2&$7,,6�$��0$(6752�
1,��Dialoghi sul diritto dell’energia, vol. I, Le concessioni idroelettriche��7RULQR��������S������VV��

��,O�PHFFDQLVPR�LQ�YLJRUH�ILQR�DO�������TXDQGR�q�VWDWR�VXSHUDWR�GDO�QXRYR�VLVWHPD�LQFHQWL�
YDQWH�LQWURGRWWR�FRQ�LO�G�OJV����PDU]R�������Q������DWWXD]LRQH�GHOOD�GLU���&(��Q������������/¶LQWHU�
YHQWR�OHJLVODWLYR��LQ�SDUWLFRODUH��KD�SURURJDWR�ILQR�DO������LO�ULWLUR�GD�SDUWH�GHO�*6(�GHL�FHUWLILFDWL�
QRQ� YHQGXWL�� SUHYLVWR� O¶LQWURGX]LRQH� GL� QXRYL� PHFFDQLVPL� GL� LQFHQWLYD]LRQH� DPPLQLVWUDWD� H� DG�
DVWD�SHU�JOL� LPSLDQWL�HQWUDWL� LQ�HVHUFL]LR�D�SDUWLUH�GDO�������PDQWHQHQGR�DOO¶LQWHUQR�GHO�VLVWHPD�
GHL�FHUWLILFDWL�YHUGL�VROR�JOL�LPSLDQWL�DYYLDWL�SUHFHGHQWHPHQWH��/R�VWHVVR�GHFUHWR�KD�LQROWUH�VWDELOL�
WR�OD�FRQYHUVLRQH�GHL�FHUWLILFDWL�LQ�WDULIIH�DPPLQLVWUDWH��FRQ�YDORUL�GD�GHWHUPLQDUVL�QHL�VXFFHVVLYL�
GHFUHWL� DWWXDWLYL�� ULGXFHQGR� SURJUHVVLYDPHQWH� OH� TXRWH� G¶REEOLJR� GL� DFTXLVWR�� ILQR� DOO¶D]�
]HUDPHQWR�SUHYLVWR�SHU�LO�������

��7$5�/RPEDUGLD��VHQW��Q��������������
��'HOLEHUD�$((*���JLXJQR�������Q������� ,O� FRPSXWR�GHOOH�TXRWH�D� ULPERUVR�HUD�EDVDWR�VXOOH�
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VRVWHQXWL� GDL� WLWRODUL� GL� LPSLDQWL� GL� SURGX]LRQH� GL� HQHUJLD� QRQ� ULQQRYDELOH� SHU�
O¶DFTXLVWR� GL� FHUWLILFDWL� YHUGL� QHOOH� DQQXDOLWj� ����� H� ������ /D� EDVH� GL� FDOFROR�
FKH� O¶(QHO� DYHYD� FRQWHVWDWR� LQ� TXHOOD� VHGH�HUD� OD� VWHVVD� FXL� VL� IDFHYD� ULIHUL�
PHQWR�SHU� LO� FRPSXWR�GHJOL�REEOLJKL�G¶DFTXLVWR�H� OD�TXHVWLRQH�FRQWURYHUVD� UL�
JXDUGDYD� O¶LQGLYLGXD]LRQH� GHOOH� TXRWH� GL� HQHUJLD� ULOHYDQWL�� ODGGRYH� O¶DXWRULWj�
FRQVLGHUDYD�VROR�TXHOOD�SURGRWWD�H�LPPHVVD�VXO�PHUFDWR��HG�HVFOXGHYD�LQYHFH�
TXHOOD� XWLOL]]DWD� SHU� LO� IXQ]LRQDPHQWR� GHJOL� LPSLDQWL� GL� SRPSDJJLR� YRORQWDULR��
FKH�q�SDFLILFDPHQWH�VXSHULRUH��GL�FLUFD�XQ�WHU]R��D�TXHOOD�SURGRWWD����

$OOD�OXFH�GL�WDOH�GHFLVLRQH��LQQDQ]L�DOO¶LQHU]LD�GHO�*6(��QHO������O¶(QHO�DJLYD�
SHU�O¶RWWHPSHUDQ]D��ULFKLHGHQGR�OD�ULSHWL]LRQH�GL�TXDQWR�LQGHELWDPHQWH�YHUVDWR��
SUHWHQGHQGR�SHUz�GL�HVWHQGHUH� O¶REEOLJR�GL� UHVWLWX]LRQH�DQFKH�DOOH�SURGX]LRQL�
VXFFHVVLYH� DO� ������ ODGGRYH� HUD� HIIHWWLYDPHQWH� VWDWD� DSSOLFDWD� OD�PHGHVLPD�
EDVH�GL�FDOFROR��

,O� *LXGLFH� GHOO¶RWWHPSHUDQ]D� SURYYHGHYD� LQ� UHOD]LRQH� DOOD� SUHWHVD� YDQWDWD�
SHU�JOL�DQQL������H�������PHQWUH�GLFKLDUDYD�O¶LQDPPLVVLELOLWj�GHO�ULFRUVR�SHU�JOL�
DQQL�FRPSUHVL�WUD� LO������H�LO�������ULWHQHQGR�FKH�OD�SUHWHVD�UHVWLWXWRULD�D]LR�
QDELOH�LQ�TXHOOD�IDVH�GRYHVVH�HVVHUH�OLPLWDWD�DOO¶RJJHWWR�GHOOD�GHFLVLRQH�GL�FXL�
VL�FKLHGHYD�HVHFX]LRQH����

/D�GHFLVLRQH�YHQLYD�DSSHOODWD�H�FRQIHUPDWD�GDO�&RQVLJOLR�GL�6WDWR����FKH�FLU�
FRVFULYHYD�O¶DPELWR�DSSOLFDWLYR�GHOOD�GHOLEHUD�$((*�����������FKH�VL�ULIHULYD�D�
XQ�SHULRGR�LQ�FXL�JOL�RQHUL�GL�FXL�DOO¶DUW������G�OJV��Q�����������SHU�O¶DFTXLVWR�GL�
FHUWLILFDWL�YHUGL��YHQLYDQR�LQ�SDUWH�ULPERUVDWL�DL�VRJJHWWL�FKH� OL�DYHYDQR�VRVWH�
QXWL��PHQWUH�SHU�JOL�DQQL�VXFFHVVLYL�DO�������EHQFKp�LO�FULWHULR�GL�TXDQWLILFD]LRQH�
IRVVH� OR�VWHVVR�� OD�GHWHUPLQD]LRQH�GHOOD�TXRWD�G¶REEOLJR� IDFHQWH�FDSR�D�(QHO�
QHO�SHULRGR�����������HUD�DYYHQXWD�³sulla base di nuovi provvedimenti ammi-
nistrativi del GSE´. 

3RLFKp�WDOL�SURYYHGLPHQWL�QRQ�SRWHYDQR�HVVHUH�GLFKLDUDWL�QXOOL�SHU�YLROD]LR�
QH�R�HOXVLRQH�GHO�JLXGLFDWR��SXU�ULWHQHQGR�FKH�LO�*HVWRUH�QRQ�SRWHVVH�FRQVLGH�
UDUVL� OHJLWWLPDWR� D� GLVDWWHQGHUH� ³DUELWUDULDPHQWH´� LO� FULWHULR� FULVWDOOL]]DWR� GDOOD�
VHQWHQ]D� GL� FXL� VL� FKLHGHYD� O¶RWWHPSHUDQ]D�� FRQFOXGHYD� FKH� OD� ULFRUUHQWH�
DYUHEEH�GRYXWR�SURSRUUH�VHSDUDWL�JLXGL]L�SHU�JOL�DQQL�GDO������DO������� LQYR�
FDQGR�OD�FRVLGGHWWD�³YLV espansiva del giudicato´����
�
�

TXDQWLWj�GL�HQHUJLD�HOHWWULFD�SURGRWWD�LPSRUWDWD�GD�IRQWL�QRQ�ULQQRYDELOL�GHOO¶DQQR�SUHFHGHQWH��GD�FXL�
YHQLYDQR�SHUz�VRWWUDWWH� OH�TXRWH�GL�FRJHQHUD]LRQH��JOL�DXWRFRQVXPL�GL�FHQWUDOH�H� OH�HVSRUWD]LRQL��
DQDORJDPHQWH�D�TXDQWR�DYYHQLYD�SHU�LO�FDOFROR�GHOOH�TXRWH�G¶REEOLJR�UHODWLYH�DL�FHUWLILFDWL�YHUGL��

��/D�GLVSXWD�FRQFHUQHQWH�OD�EDVH�GL�FDOFROR�GHULYD�GD�XQD�TXHVWLRQH�WHFQLFD��FKH�ULJXDUGD�LO�
IXQ]LRQDPHQWR�GHJOL�LPSLDQWL�GL�DFFXPXOR�HQHUJHWLFR�PHGLDQWH�DSSRUWL�GL�SRPSDJJLR�GL�JURQGD��
7DOL�VLVWHPL�IXQ]LRQDQR�JUD]LH�DO�WUDYDVR�GL�DFTXD�WUD�VHUEDWRL�SRVWL�D�TXRWH�GLYHUVH��'XUDQWH�L�
SHULRGL�GL�³off peak´��YLHQH�XWLOL]]DWD�HQHUJLD�D�EDVVR�FRVWR�IRUQLWD�GDOOD�UHWH�SHU�SRPSDUH�WUDPLWH�
WXUELQH�UHYHUVLELOL�DFTXD�GDL�VHUEDWRL�LQIHULRUL�D�TXHOOL�VXSHULRUL��1HL�SHULRGL�GL�SLFFR�GHOOD�GRPDQ�
GD�� O¶DFTXD�YLHQH�TXLQGL�ULODVFLDWD�DWWUDYHUVR�OH�VWHVVH�WXUELQH�H�XWLOL]]DWD�SHU�SURGXUUH�HQHUJLD�
FKH�YLHQH�LPPHVVD�VXO�PHUFDWR�D�SUH]]R�PDJJLRUH��,O�VDOGR�HQHUJHWLFR�ULVXOWD�SHUFLz�QHJDWLYR��
SHUFKp�O¶HQHUJLD�FRQVXPDWD�SHU�LO�SRPSDJJLR�VXSHUD�TXHOOD�SURGRWWD�GDO�ULYHUVDPHQWR��PD�LO�EL�
ODQFLR�HFRQRPLFR�q�SRVLWLYR��LQ�TXDQWR�OH�SRPSH�YHQJRQR�D]LRQDWH�SUHOHYDQGR�HQHUJLD�D�EDVVR�
FRVWR�R�LQ�HVXEHUR��QHL�SHULRGL�GL�SLFFR�GHOO¶RIIHUWD�FRQVHJXHQWH�DOO¶HQWUDWD�LQ�IXQ]LRQH�GL�FDPSL�
HROLFL�H�IRWRYROWDLFL��

��7$5�/RPEDUGLD��VHQW����IHEEUDLR�������Q������
��&RQV��6WDWR��VHQW�����JHQQDLR������Q�������
��,QYHUR��SL��GL�UHFHQWH�OD�JLXULVSUXGHQ]D�DPPLQLVWUDWLYD�KD�DIIHUPDWR�FKH�LO�PHFFDQLVPR�GL�

FXL�DO�G�P�����GLFHPEUH������VDUHEEH�³SHU�FHUWL�YHUVL�DVVLPLODELOH�DJOL�DFFHUWDPHQWL�WULEXWDUL�VX�
DXWRGLFKLDUD]LRQH´��FRVu�&RQV��6WDWR��VH]��,9�����JHQQDLR�������Q������7$5�SHU�LO�/D]LR��VH]��,,,�
ter�����IHEEUDLR�������Q��������H�QRQ�GDUHEEH�YLWD�D�XQ�XQLFR�UDSSRUWR�REEOLJDWRULR�WUD�VRJJHWWR�
VRWWRSRVWR�DOOD�TXRWD�G¶REEOLJR�H�*6(�GXUHYROH�QHO� WHPSR��PD�SLXWWRVWR�D�GLVWLQWL� UDSSRUWL�DQ�
QXDOL�DYHQWL�SHU�RJJHWWR�OH�VLQJROH�YHULILFKH��1H�q�VWDWR�GHGRWWR�FKH�XQ¶HYHQWXDOH�SURQXQFLD�JLX�
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/D� VRFLHWj� VL� ULYROJHYD� TXLQGL� DO� 7$5� /D]LR�� FKLHGHQGR� OD� FRQGDQQD� GHO�
*6(�±� WLWRODUH�GHO�SURFHGLPHQWR�GL�YHULILFD���±�DOOD� UHVWLWX]LRQH�GHO�YDORUH�GHL�
FHUWLILFDWL� YHUGL� DQQXOODWL� LQ� HVXEHUR� LQ� UHOD]LRQH� DOOH� DQQXDOLWj� GDO� ����� DO�
������SHU�XQ�LPSRUWR�VXSHULRUH�D�TXDUDQWDFLQTXH�PLOLRQL�GL�HXUR��R��LQ�DOWHUQD�
WLYD�� OD�FRPSHQVD]LRQH�GL�SDUL�YDORUH�SHU� O¶DVVROYLPHQWR�GHJOL�VWHVVL�REEOLJKL��
DOOH�SULPH�VFDGHQ]H�XWLOL��

,O�ULFRUVR�YHQLYD�SHUz�GLFKLDUDWR�LQDPPLVVLELOH�����VWDQWH�OD�WDUGLYD�LPSXJQD�
]LRQH� GHOOH� QRWH� GL� DFFHUWDPHQWR� FRQ� FXL� LO� *HVWRUH� DYHYD� VWDELOLWR� O¶HVDWWR�
DGHPSLPHQWR�GHOO¶REEOLJR�GL�DFTXLVWR�GHL�FHUWLILFDWL�YHUGL��DWWL�GL�FXL�DIIHUPDYD�
OD�QDWXUD�SURYYHGLPHQWDOH��VDQFHQGRQH�SHUFLz� O¶DVVRJJHWWDPHQWR�D�LPSXJQD�
]LRQH� HQWUR� WHUPLQL� GHFDGHQ]LDOL�� 6FRQIHVVDYD�� LQYHFH�� OD� WHVL� GHOO¶(QHO�� FKH�
DYHYD�HFFHSLWR� LO�GLIHWWR�DVVROXWR�GL�DWWULEX]LRQH�GHO�*6(�D�HPDQDUH�SURYYH�
GLPHQWL� DPPLQLVWUDWLYL�� LQ� UDJLRQH�GL� XQ¶DVVHULWD� DVVHQ]D�GL� IRQGDPHQWR� OHJL�
VODWLYR��GDQGR�ULOLHYR�DOOD�QDWXUD�UHFHWWL]LD�GHJOL�DWWL��Vu�GLVFLSOLQDWL�GD�QRUPDWLYD�
VHFRQGDULD��PD�FKH� WURYDYDQR�DGHJXDWD� FRSHUWXUD�DQFKH� LQ� QRUPH�GL� UDQJR�
SULPDULR��

,O� 7$5� UHVSLQJHYD� OD� WHVL� GHOOD� ULFRUUHQWH�� FKH� VRVWHQHYD� FKH� O¶DSSUH]]D�
PHQWR�GL�QDWXUD�WHFQLFD�VYROWR�GDO�*6(�VXOO’an�H�VXO�quantum�GHOOD�TXRWD�G¶RE�
EOLJR�FRVWLWXLVVH�HVSOLFDPHQWR�GL�XQ¶DWWLYLWj�YLQFRODWD��FKH�GDYD� OXRJR�D�SRVL�
]LRQL�GL�GLULWWR�VRJJHWWLYR��7HQXWR�LQYHFH�FRQWR�GHOOD�ILQDOL]]D]LRQH�³DOOD�FXUD�GL�
XQ� LQWHUHVVH� GHOOD� FROOHWWLYLWj� H� QRQ� GL� XQ� LQWHUHVVH� LQGLYLGXDOH� SDWULPRQLDOH´�
GHOOD�GLVFLSOLQD�HYRFDWD��QRQFKp�GHOO¶HVLVWHQ]D�GL�XQ�DSSUH]]DPHQWR�GD�SDUWH�
GHO�*HVWRUH�³SUHRUGLQDWR�DO�SHUVHJXLPHQWR�GL�SUHPLQHQWL�LQWHUHVVL�SXEEOLFL�DQ�
FKH�GL�SRUWDWD�VRYUDQD]LRQDOH´�DYHQWH�HVLWL�³QRQ�VHPSUH�LQFRQWURYHUVL´��WDOL�DWWL�
DYUHEEHUR� FULVWDOOL]]DWR� XQD� SRVL]LRQH� GL� LQWHUHVVH� OHJLWWLPR�� FXL� QRQ� SRWHYD�
FKH� ULFRQRVFHUVL� XQD� SURWH]LRQH� LQGLUHWWD�� WUDGRWWD� QHOOD� SRVVLELOLWj� GL� DGLUH� LO�
JLXGLFH�DPPLQLVWUDWLYR�SHU�LO�FRQWUROOR�GL�OHJLWWLPLWj��

��� ,O�TXHVLWR�GL�GLULWWR�LQGLYLGXDWR�GDOO¶RUGLQDQ]D�GL�ULPHVVLRQH�

&RQWUR� WDOH�SURQXQFLD� O¶(QHO�SURSRQHYD�TXLQGL�QXRYDPHQWH�DSSHOOR��GHGX�
FHQGR� OD�PDQFDQ]D� GL� XQ� IRQGDPHQWR� OHJLVODWLYR� R�� FRPXQTXH�� GL� XQD� EDVH�
�
�

ULVGL]LRQDOH�FKH�VL�ULIHULVFD�DL�UHFLSURFKL�GLULWWL�REEOLJKL�SHU�XQD�DQQXDOLWj�QRQ�SRVVD�HVVHUH�HVWH�
VD�DOOH�VXFFHVVLYH�LQYRFDQGR�OD�vis HVSDQVLYD�WLSLFD�GHO�JLXGLFDWR�DIIHUHQWH�D�XQ�UDSSRUWR�JLXUL�
GLFR�GL�GXUDWD��FKH�SUHVXSSRQH�FKH� LO� WLWROR�JLXULGLFR�GHO�GLULWWR� ³GXUHYROH´�VLD�XQLFR�H� ULPDQJD�
LPPXWDWR�QHO� WHPSR��FIU��� LQ� WDO�VHQVR��&RQV��6WDWR��VH]��9,��VHQW�����JHQQDLR�������Q������� LQ�
Giurisdiz. amm���������DQW���S��������

��$� QRUPD� GHOO¶DUW�� ���� FRPPD� ��� G�OJV�� ���PDU]R� ����� Q�� ���� FKH� GHPDQGD� DOOH� GLUHWWLYH�
GHOO¶DXWRULWj�GL�JRYHUQR�O¶DWWXD]LRQH�GL�WDOL�DFFHUWDPHQWL��DWWXD]LRQH�LQWHUYHQXWD�FRQ�L�GHFUHWL�PL�
QLVWHULDOL�GHOO¶���QRYHPEUH������H�LO�VXFFHVVLYR�GHFUHWR�GHO����RWWREUH�������SHU�YHULILFDUH�LO�UL�
VSHWWR�GHOOD�³TXRWD�G¶REEOLJR´�HUD�SUHYLVWR�XQ�FRQWUROOR�DQQXDOH�IDFHQWH�FDSR�DO�*6(��G�P��0,6(�
���GLFHPEUH�������DUW�������PRGXODWR�VHFRQGR�L�VHJXHQWL�DGHPSLPHQWL�����DXWRFHUWLILFD]LRQH�GD�
SDUWH�GHL�VRJJHWWL�REEOLJDWL�HQWUR�LO����PDU]R�GHOO¶DQQR�VXFFHVVLYR�D�TXHOOR�GL�ULIHULPHQWR�����YHUL�
ILFD�GD�SDUWH�GHO�*6(�GHL�GDWL�WUDVPHVVL��FKH�VL�FRQFOXGHYD�FRQ�HVLWR�SRVLWLYR�QHO�FDVR�LQ�FXL�LO�
YDORUH�GHL�FHUWLILFDWL�YHUGL�WUDVPHVVL�GDO�VRJJHWWR�REEOLJDWR�IRVVH�VWDWR�SDUL�R�VXSHULRUH�DO�YDORUH�
GHOOD�TXRWD�G¶REEOLJR�LQ�FDSR�DO�VRJJHWWR�VWHVVR��RYYHUR�FRQ�HVLWR�QHJDWLYR�TXDORUD�WDOH�VRJOLD�
QRQ�IRVVH�VWDWD�UDJJLXQWD��,Q�WDOH�XOWLPD�HYHQLHQ]D��LO�VRJJHWWR�REEOLJDWR�HUD�WHQXWR�DG�DFTXLVWD�
UH�XQ�QXPHUR�GL�FHUWLILFDWL�YHUGL�FRUULVSRQGHQWL�HQWUR�L�VXFFHVVLYL�WUHQWD�JLRUQL��,Q�FDVR�GL�XOWHULRUH�
LQDGHPSLPHQWR�� LO� *6(� GRYHYD� FRPXQLFDUH� DOO¶DXWRULWj� GL� VHWWRUH� L� QRPLQDWLYL� GHL� VRJJHWWL� H�
O¶HQWLWj�GHOOH�LQDGHPSLHQ]H��DL�ILQL�GHOO¶DSSOLFD]LRQH�GHOOH�VDQ]LRQL�GL�FXL�DOO¶DUW�����FRPPD����GHO�
G�OJV��Q������������

���7$5�/D]LR��VHQW�����IHEEUDLR�������Q��������
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QRUPDWLYD�DQFKH�GL� UDQJR�VHFRQGDULR��DO�SRWHUH�SURYYHGLPHQWDOH� LQYHFH�ULFR�
QRVFLXWR�LQ�FDSR�DO�*6(�GD�SDUWH�GHO�*LXGLFH�GL�SULPR�JUDGR��

,Q�FRQVLGHUD]LRQH�GHOOD�SDUWLFRODULWj�GHOOD�IDWWLVSHFLH�FRQWURYHUVD�H�GHOOD�UL�
OHYDQ]D�GHOOD�TXHVWLRQH�GL�GLULWWR�VRWWHVD�DOO¶RJJHWWR�GHO�JLXGL]LR����� OD�VH]LRQH�
,9�GHFLGHYD�GL�GHIHULUH�OD�TXHVWLRQH�DOO¶$GXQDQ]D�SOHQDULD�����

,O� JLXGLFH�a quo UHFHSLYD� TXLQGL� LQWHJUDOPHQWH� OD� ULFRVWUX]LRQH�GHO� TXDGUR�
OHJLVODWLYR�RSHUDWD�GDO�7$5�/D]LR��FKH�DYHYD�ULWHQXWR�FKH�OD�QRUPDWLYD�LQGLYL�
GXDVVH� XQ� SURFHGLPHQWR� DPPLQLVWUDWLYR� VWUXWWXUDWR� LQ� IXQ]LRQH� GHOO¶DVVRO�
YLPHQWR�GHL�UHODWLYL�REEOLJKL��VXOOD�EDVH�GHOOD�GLVFLSOLQD�GHWWDWD�GDL�GHFUHWL�OHJL�
VODWLYL�GL�ULIHULPHQWR��

,O�UHPLWWHQWH�IRUPXODYD�LO�TXHVLWR�SURSRQHQGR�GXH�SRVVLELOL�H�DOWHUQDWLYH�OHW�
WXUH�GHOOD�TXHVWLRQH��&KLHGHYD�FLRq�DOOD�3OHQDULD�GL�GHFLGHUH�VH�LO�SURFHGLPHQ�
WR� GL� YHULILFD� DWWULEXLWR� DO� *6(�� VXOOD� EDVH� GHL� UHODWLYL� GHFUHWL� PLQLVWHULDOL�
G¶DWWXD]LRQH��FRQILJXUDVVH� O¶HVSOLFDUVL�GL�XQ�SRWHUH�DPPLQLVWUDWLYR�FKH�VL�FRQ�
FOXGH� FRQ� XQ� SURYYHGLPHQWR� DXWRULWDWLYR� GL� DFFHUWDPHQWR�� RYYHUR� XQD� PHUD�
SURFHGXUD�GL�FRQWUROOR�UHODWLYD�D�XQ�REEOLJR�SUHYLVWR�GDOOD�OHJJH��FRUUHODWR�DOOD�
ILQDOLWj�SXEEOLFLVWLFD�GL�IDYRULUH�OD�GLIIXVLRQH�GL�HQHUJLD�GD�IRQWL�QRQ�ULQQRYDELOL��

&RQ�ULIHULPHQWR�DOOD�SULPD�GHOOH�WHVL�SURVSHWWDWH��LO�UHPLWWHQWH�GDYD�ULOLHYR�DO�
OD�ILQDOLWj�SHUVHJXLWD�GDOOD�GLVFLSOLQD�LQ�DUJRPHQWR��SRVWD�D�WXWHOD�GHOO¶LQWHUHVVH�
SXEEOLFR� DO� FRUUHWWR� DGHPSLPHQWR� GHOO¶REEOLJR� GHULYDQWH� GDOO¶DUW�� ��� G�OJV�� Q��
���������SUHRUGLQDWR�DO�SHUVHJXLPHQWR�GL�SUHPLQHQWL� LQWHUHVVL�SXEEOLFL�DQFKH�
GL�SRUWDWD�VRYUDQD]LRQDOH�� LQ�FRQVLGHUD]LRQH�GHJOL�RELHWWLYL�HXURSHL�H� LQWHUQD�
]LRQDOL�LQ�PDWHULD�GL�SURGX]LRQH�HQHUJHWLFD�GD�IRQWL�ULQQRYDELOL��5LWHQHYD�SHUFLz�
DVWUDWWDPHQWH�FRQILJXUDELOH�XQD�SRVL]LRQH�GL�LQWHUHVVH�OHJLWWLPR�LQ�FDSR�DL�GH�
VWLQDWDUL�� FRQ� FRQVHJXHQWH� DVVRJJHWWDPHQWR� DOOH� QRUPH� UHODWLYH� DOOH� D]LRQL�
G¶DQQXOODPHQWR�H�DL�ULVSHWWLYL�WHUPLQL�GL�GHFDGHQ]D��

9LFHYHUVD��VRWWROLQHDQGR�LO� IDWWR�FKH�VL� WUDWWHUHEEH�GL�REEOLJKL�GDL�FRQWHQXWL�
EHQ�GHOLPLWDWL�GDOOD�OHJJH�FKH��PHGLDQWH�HVFOXVLRQL��LQGLYLGXD�OD�EDVH�GL�FDOFROR�
GHOO¶HQHUJLD� GD� IRQWL� QRQ� ULQQRYDELOL� SURGRWWD� R� LPSRUWDWD� DL� ILQL� GHOOD� TXRWD�
G¶REEOLJR�GL�HQHUJLD�GD�IRQWL�ULQQRYDELOL��DOOD�FLUFRVWDQ]D�FKH�OD�YHULILFD�VL�EDVD�
VXOO¶DXWRFHUWLILFD]LRQH�H�VXL�GDWL� LQ�VXR�SRVVHVVR�FRQFHUQHQWL�JOL� LPSLDQWL��SUR�
VSHWWDYD�O¶LSRWHVL�FKH�SRWHVVH�FRQVLGHUDUVL�DWWLYLWj�DYHQWH�YDOHQ]D�ULFRJQLWLYD�GL�
�
�

���6HFRQGR�TXDQWR�UDSSUHVHQWDWR�GDOOD�VWHVVD�RUGLQDQ]D�GL�ULPHVVLRQH��SUHVVR�OD�VH]LRQH�9,�
HUDQR�SHQGHQWL�L�JLXGL]L�SURPRVVL�GDOO¶(QHO�SHU�JOL�DQQL�VXFFHVVLYL�DO�������DQQXDOLWj�LQ�FXL�QRQ�
DYHYD� FRPSXWDWR� GDOOD� TXDQWLWj� GL� HQHUJLD� QRQ� ULQQRYDELOH� OD� TXDQWLWj� SDUL� DO� GLIIHUHQ]LDOH� WUD�
HQHUJLD�FRQVXPDWD�GDJOL�LPSLDQWL�GL�SRPSDJJLR�H�TXHOOD�SURGRWWD�GDJOL�VWHVVL��LQ�IDVH�GL�DXWRFHU�
WLILFD]LRQH��,O�*6(�DYHYD�DFFHUWDWR�O¶LQDGHPSLPHQWR��ULVSHWWR�DOOD�EDVH�GL�FDOFROR�GLYHUVDPHQWH�
FRQVLGHUDWD� H� O¶$5(5$� DYHYD� LUURJDWR� VDQ]LRQL� OD� FXL� OHJLWWLPLWj� q� VWDWD� FRQIHUPDWD� GDO� 7$5�
/RPEDUGLD��VHQW�����OXJOLR�������Q���������VXO�GLFKLDUDWR�SUHVXSSRVWR�GHOOD�QDWXUD�SURYYHGLPHQ�
WDOH�H�QRQ�SDULWHWLFD�GHOOH�QRWH�GHO�*6(��3UHVVR�OD�,9�VH]LRQH�SHQGHYD�O¶DSSHOOR�DYYHUVR�OD�VHQ�
WHQ]D�7$5�/D]LR����VHWWHPEUH�������Q��������FKH�DYHYD�FRQIHUPDWR�LO�SURSULR�RULHQWDPHQWR�LQ�
RUGLQH�DOOD�QDWXUD�SURYYHGLPHQWDOH�GHJOL�DWWL�GL�DFFHUWDPHQWR�GHO�*6(�QHOO¶DPELWR�GL�XQ�SURFHV�
VR�FKH�ULJXDUGDYD�LO�PDQFDWR�DVVROYLPHQWR�GHOO¶REEOLJR�GL�DFTXLVWR�GL�FHUWLILFDWL�YHUGL�LQ�ULIHULPHQ�
WR�D�XQ�VRJJHWWR�LPSRUWDWRUH��SHU�OH�DQQXDOLWj������H�������EHQFKp��QHO�FDVR�FRQFUHWR��HUD�VWDWD�
ULWHQXWD�WHPSHVWLYD�OD�GLUHWWD�LPSXJQD]LRQH�GHOOH�VXFFHVVLYH�FRPXQLFD]LRQL�GHO�*6(�GL�³YHULILFD�
GL� RWWHPSHUDQ]D´�� GLIHWWDQGR� OD� SURYD� GHOO¶HIIHWWLYD� GDWD� GL� FRPXQLFD]LRQH� GHOOH� SUHYLH� QRWH� GL�
ULFRQRVFLPHQWR��$QFRUD��SUHVVR�OD�VH]LRQH�9,��HUDQR�SHQGHQWL�JOL�DSSHOOL�DYYHUVR�GXH�VHQWHQ]H�
GHO�7$5�/RPEDUGLD����VHWWHPEUH�������QQ��������H��������DYHQWL�SHU�RJJHWWR�OH�VDQ]LRQL�LUURJD�
WH�GDOOD�$5(5$��VX�VHJQDOD]LRQH�GHO�*6(��VHPSUH�LQ�UHOD]LRQH�D�YLFHQGH�ULJXDUGDQWL�O¶LPSRUWD�
]LRQH� GL� HQHUJLD� YHUGH�� ,Q� WDOH� VHGH�� D� IURQWH� GHOO¶LPSXJQD]LRQH� GHOOH� VDQ]LRQL� FRPPLQDWH�
GDOO¶$5(5$�� LO�*6(��FRQ�DSSHOOR� LQFLGHQWDOH��DYHYD� ULSURSRVWR� O¶HFFH]LRQH� UHVSLQWD�GDO�7$5�GL�
LQDPPLVVLELOLWj�GHO�ULFRUVR�GL�SULPR�JUDGR�SHU�OD�PDQFDWD�LPSXJQD]LRQH�GHOOH�QRWH�GL�ULFRQRVFL�
PHQWR�QHJDWLYH�DGRWWDWH��

���&RQV��6WDWR��VH]��,9��RUG�����PDU]R�������Q��������
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QDWXUD�WHFQLFD��8QD�ULFRJQL]LRQH�FKH��LQ�DSSOLFD]LRQH�GL� OLPLWL� OHJLVODWLYL�YLQFR�
ODQWL��VL�FRQFOXGHUHEEH�SHUFLz�FRQ�XQ�PHUR�DFFHUWDPHQWR��DYHQWH�OD�ILQDOLWj�GL�
DVVLFXUDUH�LO�ULVSHWWR�GHJOL�REEOLJKL�LPSRVWL�H�GHOLPLWDWL�GDOOD�OHJJH��VHJQDODQGR�
O¶LQRVVHUYDQ]D�SHU�LO�VHJXHQWH�SURFHGLPHQWR�VDQ]LRQDWRULR�SUHYLVWR�LQ�FDSR�DO�
O¶$5(5$�� 6HFRQGR� TXHVWD� LPSRVWD]LRQH�� TXLQGL�� LO� *6(� RSHUHUHEEH� XQLFD�
PHQWH�VXO�SLDQR�SDULWHWLFR�GHL� UDSSRUWL�REEOLJDWRUL�� ODVFLDQGR�HYHQWXDOL� FRQWH�
VWD]LRQL�VRJJHWWH�DJOL�RUGLQDUL�WHUPLQL�GL�SUHVFUL]LRQH��

��� /H�FRQVLGHUD]LRQL�GHOO¶$GXQDQ]D�SOHQDULD�H�OD�VROX]LRQH�³PHGLD�
QD´�DGRWWDWD 

$OOD� OXFH�GHOOD� ULFRVWUX]LRQH�RSHUDWD�GDO�&ROOHJLR� UHPLWWHQWH��FKH�KD�FLUFR�
VFULWWR� LQ�PRGR�SXQWXDOH� L� FRQWRUQL� GHOOH� GXH� LQWHUSUHWD]LRQL� FKH� ULWHQHYD�SR�
WHVVHUR�SRUVL�D�FRQIURQWR��OD�IRUPD]LRQH�SOHQDULD�GHO�&RQVLJOLR�GL�6WDWR�KD�SUH�
VR� OH�PRVVH� GDOOD� ULFRJQL]LRQH� GHOOD� QDWXUD� JLXULGLFD� GHO�*HVWRUH� GHL� VHUYL]L�
HQHUJHWLFL��QRQFKp�GHOOD�IXQ]LRQH�GDOOR�VWHVVR�VYROWD��

,O�JLXGLFDQWH�KD�TXLQGL�ULFRQRVFLXWR�LO�*HVWRUH�GHL�VHUYL]L�HOHWWULFL�FRPH�SHU�
VRQD�JLXULGLFD�GL�GLULWWR�SULYDWR��FRVWLWXLWD�QHOOH� IRUPH�GHOOD�VRFLHWj�SHU�D]LRQL��
ULPDUFDQGR�SHUz�OD�SDUWHFLSD]LRQH�WRWDOLWDULD�GHO�0LQLVWHUR�GHOO¶(FRQRPLD�H�GHO�
OH� )LQDQ]H� DO� FDSLWDOH� GHOO¶HQWH�� LQWHJUDOPHQWH� ULVHUYDWR� DOOD� PDQR� SXEEOLFD��
QRQFKp� OD� VRWWRSRVL]LRQH� DO� SRWHUH� GL� FRQWUROOR� VXOOD� JHVWLRQH� ILQDQ]LDULD� GD�
SDUWH�GHOOD�&RUWH�GHL�&RQWL�����

3DUWHQGR�GDO�ULFKLDPR�GHOO¶DUW����GHOOR�6WDWXWR�VRFLDOH�DOOHJDWR�DOO¶DWWR�FRVWL�
WXWLYR�GHO�*6(��GD�FXL�KD�GHVXQWR�FKH�OD�VRFLHWj�KD�SHU�RJJHWWR�O¶HVHUFL]LR�GHO�
OH�IXQ]LRQL�GL�QDWXUD�SXEEOLFLVWLFD�QHO�VHWWRUH�HOHWWULFR�H��LQ�SDUWLFRODUH��DWWLYLWj�GL�
FDUDWWHUH�UHJRODPHQWDUH��GL�YHULILFD�H�FHUWLILFD]LRQH�UHODWLYD�DO�VHWWRUH�GHOO¶HQHU�
JLD�HOHWWULFD��VL�q�VRIIHUPDWR�TXLQGL�QHOO¶DQDOLVL�GHOOH�FRUUHODWH�DWWLYLWj�LQ�PDWHULD�
GL� SURPR]LRQH� GHOO¶HQHUJLD� HOHWWULFD� SURGRWWD� GD� IRQWL� HQHUJHWLFKH� ULQQRYDELOL�
QHO�PHUFDWR�LQWHUQR�GHOO¶HOHWWULFLWj�����

&RQ�VSHFLILFR�ULIHULPHQWR�D�WDOL�IXQ]LRQL��KD�HYLGHQ]LDWR�OD�ULOHYDQ]D�SXEEOLFD�
H�DPPLQLVWUDWLYD�GHO�FRQWUROOR�RSHUDWR�VXOO¶DWWLYLWj�HFRQRPLFD�SULYDWD��QRQFKp�OD�
SUHPLQHQ]D�GHJOL�LQWHUHVVL�FROOHWWLYL�SURWHWWL��FROOHJDWL�DOOD�JUDGXDOH�ULGX]LRQH�GHO�
OD� FRPSRQHQWH� GL� DQLGULGH� FDUERQLFD� SUHVHQWH� QHOO¶DWPRVIHUD� H� FRUULVSRQGHQWL�
“al superiore interesse a verificarne la concreta osservanza da parte dello Sta-
to”, LQWHVR�³sia come Stato-persona, in rapporto ai vincoli internazionali nascenti 
dalla firma del c.d. protocollo di Kyoto, sia come Stato-comunità in rappresen-
tanza dell’interesse collettivo al miglioramento della qualità ambientale´��

/H�KD�TXLQGL�LQTXDGUDWH�QHOO¶DOYHR�GHL�FRQWUROOL�FKH�L�SXEEOLFL�SRWHUL�HVHUFLWD�
QR� VXOO¶DWWLYLWj� HFRQRPLFD� SULYDWD�� SHU� DVVLFXUDUH� FKH� OD� VWHVVD� SHUVHJXD� JOL�
VSHFLILFL�ILQL�VRFLDOL�SUHYLVWL�GDOOD�OHJJH��D�QRUPD�GHOO¶XOWLPR�FRPPD�GHOO¶DUW�����
GHOOD�&RVWLWX]LRQH�����ULWHQHQGR�SHUFLz�FKH�OH�TXRWH�G¶REEOLJR�JUDYDQWL�VXL�VRJ�
�
�

���(VHUFLWDWR�D�QRUPD�GHOO¶DUW�����GHOOD�O��Q������������
���'HILQLWH�GDO�G�OJV�����GLFHPEUH�������Q�������
���3HU�XQ� LQTXDGUDPHQWR�GHOOD�GLVFLSOLQD�SXEEOLFD�GHOOH�DWWLYLWj�HFRQRPLFKH�SULYDWH�VL�YHGD�

QR��VHQ]D�SUHWHVD�GL�HVDXVWLYLWj��9��%$&+(/(7��Legge, attività amministrativa e programmazione 
economica��LQ�Giur. cost���������S�������)��*$/*$12���YRFH��Art. 41 Costituzione��LQ�*��%UDQFD��D�
FXUD�GL���Commentario della Costituzione��Tomo II��5RPD��������S����VV���0�6��*,$11,1,��Diritto 
pubblico dell’economia��%RORJQD��������S������VV���1��,57,��L’ordine giuridico del mercato��5RPD�
%DUL��������VSHF��S�����VV���3L��GL�UHFHQWH��VL�YHGDQR�DQFKH�OH�FRQVLGHUD]LRQL�GL�0��5$0$-2/,, La 
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JHWWL�REEOLJDWL�VL�GHEEDQR�FRQVLGHUDUH�DOOD�VWUHJXD�GL�SUHVWD]LRQL�SDWULPRQLDOL�LP�
SRVWH��GL�FXL�DOO¶DUW�����&RVW���OD�FXL�SUHYLVLRQH�D�OLYHOOR�GL�QRUPD]LRQH�SULPDULD����
VRGGLVIHUHEEH�DQFKH�LO�UHTXLVLWR�FRVWLWX]LRQDOH�GHOOD�ULVHUYD�UHODWLYD�GL�OHJJH��

1H�KD� WUDWWR� FKH� LO�*HVWRUH� GHL� VHUYL]L� HQHUJHWLFL� GHYH�HVVHUH� ULFRPSUHVR�
QHO�QRYHUR�GHL�VRJJHWWL�SULYDWL�VYROJHQWL�SXEEOLFKH�IXQ]LRQL��WUDWWDQGRVL�GL�VRJ�
JHWWR�WLWRODUH�GL�IXQ]LRQL�SXEEOLFKH�±�WUD�OH�DOWUH�±�FRUUHODWH�DOOD�GLIIXVLRQH�GHOOH�
HQHUJLH�GD�IRQWH�ULQQRYDELOH��DO�FRQWUROOR�H�DOOD�JHVWLRQH�GHL�IOXVVL�HQHUJHWLFL�GL�
WDOH� SURYHQLHQ]D�� QRQFKp� DOO¶DVVROYLPHQWR� GHJOL� REEOLJKL� LPSRVWL� GDOOD� OHJJH�
DJOL�RSHUDWRUL�GHO�VHWWRUH�HQHUJHWLFR��VHSSXU� ULYHVWHQGR� IRUPDOPHQWH� OD�YHVWH�
GL�VRFLHWj�GL�FDSLWDOL��

5LSHUFRUUHQGR�L�VLQJROL�SDVVDJJL�SURFHGLPHQWDOL�GHOOD�FRQQHVVD�DWWLYLWj�GL�YH�
ULILFD�� GRSR�DYHU� DIIHUPDWR� FKH� LO�*6(�VYROJH� ³un’attività implicante l’esercizio 
procedimentalizzato di eminenti funzioni amministrative di controllo´��KD�GLVWLQWR�
TXLQGL�WDOH�SRWHUH�GL�FRQWUROOR�DOOD�OXFH�GHL�ULVXOWDWL�GHO�VXR�GLVSLHJDPHQWR��

6HFRQGR�LO�JLXGLFDQWH��DOORUTXDQGR�VIRFL�LQ�XQ�DWWR�GL�DFFHUWDPHQWR�QHJDWL�
YR��QHO�FDVR�LQ�FXL�FLRq�VL�DWWHVWL�LO�PDQFDWR�ULVSHWWR�GHOOD�TXRWD�G¶REEOLJR��VXV�
VLVWHUHEEH�XQD� ³naturale asimmetria tra le parti´�� WLSLFD�GHOOD� WUDGL]LRQDOH�HQ�
GLDGL�SRWHVWj�VRJJH]LRQH��GD�FXL�GLVFHQGHUHEEHUR�HIIHWWL�FRVWLWXWLYL�LQ�FDSR�DO�
O¶RSHUDWRUH�HFRQRPLFR��4XHVW¶XOWLPR�VROR�DOORUD�DVVXPHUHEEH�OR�status�GL�VRJ�
JHWWR�LQDGHPSLHQWH��FRQ�FLz�GHWHUPLQDQGRVL�OD�FRQGL]LRQH�QHFHVVDULD�DOOD�VXV�
VHJXHQWH�DGR]LRQH�GL�XQ�SURYYHGLPHQWR�VDQ]LRQDWRULR�±�HPDQDWR�GDOO¶$5(5$�
±�FKH��SHU� OD�QDWXUD�GHJOL� LQWHUHVVL�FRLQYROWL��q�VWUHWWDPHQWH� ULFROOHJDWR�D�HVL�
JHQ]H�GL�FHUWH]]D�JLXULGLFD�H�GL�VWDELOLWj�GHO�SURYYHGLPHQWR�VWHVVR��

,Q�TXHVWD�SURVSHWWLYD��OD�3OHQDULD�KD�DFFROWR�O¶LPSRVWD]LRQH�VHJXLWD�GDO�*LX�
GLFH�GL�SULPR�JUDGR��DIIHUPDQGR�FKH��DQFKH�D�YROHU�DVVHJQDUH�FDUDWWHUH�YLQFR�
ODWR�DO�SRWHUH�HVHUFLWDWR�GDO�*6(�� OH� UHODWLYH�GLVSRVL]LRQL�GRYUHEEHUR�FRPXQ�
TXH�ULWHQHUVL�SUHRUGLQDWH�DOOD�WXWHOD�GL� LQWHUHVVL�SXEEOLFL�SULPDUL��RVVLD�XQ�FRU�
UHWWR� VYLOXSSR�GHOOD� WHFQRORJLD�GHOOH� IRQWL� ULQQRYDELOL��� GRYHQGRVL� SHUFLz�DIIHU�
PDUH�O¶HVLJHQ]D�GL�LPSXJQDUH�LO�UHODWLYR�DWWR�GLQDQ]L�DO�JLXGLFH�DPPLQLVWUDWLYR�H�
QHO�WHUPLQH�GHFDGHQ]LDOH�SUHYLVWR�GDOO¶DUW�����F�S�D��

$O�FRQWUDULR��SHUz��KD�SXQWXDOL]]DWR�FKH�OD�VWHVVD�IXQ]LRQH��TXDORUD�VL�ULVRO�
YD�LQ�XQ�DFFHUWDPHQWR�SRVLWLYR��FKH�DIIHUPL�FLRq�LO�ULVSHWWR�GHOOD�TXRWD�GD�SDUWH�
GHOO¶REEOLJDWR��QRQ�SURGXUUHEEH�HIIHWWL�FRVWLWXWLYL��PD�VROWDQWR�XQD�SUHVD�G¶DWWR�
FRQ�FXL�LO�*HVWRUH�VL�OLPLWHUHEEH�D�ULVFRQWUDUH�LO�FRUUHWWR�DGHPSLPHQWR��

7UDWWDQGRVL�GL�DWWL�SDULWHWLFL�SULYL�GL�DXWRULWDWLYLWj��GDJOL�VWHVVL�VFDWXULUHEEHUR�
TXLQGL� SUHWHVH� GL� QDWXUD� SDWULPRQLDOH�� FRQFHUQHQWL� HYHQWXDOL� GLIIHUHQ]H� WUD�
TXDQWR�YHUVDWR��LQ�HFFHGHQ]D��H�TXDQWR�HIIHWWLYDPHQWH�GRYXWR�D�WLWROR�GL�TXRWD�
G¶REEOLJR��

3L��SUHFLVDPHQWH��VHFRQGR� O¶$GXQDQ]D�SOHQDULD�� O¶HYHQWXDOH�FRQWHVWD]LRQH�
GHOOH� QRWH� GHO�*6(� FKH� DIIHUPDQR� LO� FRUUHWWR� DGHPSLPHQWR� GD� SDUWH� GHOO¶RE�
EOLJDWR�QRQ�ULJXDUGDQR� “formalmente un atto dell’amministrazione ma sostan-
zialmente la determinazione dell’esatta portata dell’adempimento di un debito 
rispetto al contenuto specifico dell’obbligazione H[� OHJH nonché all’eventuale 
esistenza di una situazione creditoria riveniente da un adempimento ecce-
dentario rispetto al dovuto´��
�
�

regolazione amministrativa dell’economia e la pianificazione economica nell’interpretazione del-
l’art. 41 della Costituzione��LQ�Dir. amm.��������SS�����������*��&2562��Splendori e miserie del-
l’intervento pubblico nell’economia italiana��LQ�0��&$)$*12�)��0$1*$1$52��D�FXUD�GL���L’interven-
to pubblico nell’economia�� YRO�� 9�� LQ� /�� )(55$5$�'�� 625$&(� �D� FXUD� GL���A 150 anni dall’unifi-
cazione amministrativa italiana��)LUHQ]H��������S������VV��

���,O�ULIHULPHQWR�YD�DOO¶DUW�����GHO�G�OJV�����PDU]R�������Q������
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1H�GHULYD�FKH�VLPLOL�SUHWHVH�VDUHEEHUR�GHO�WXWWR�VJDQFLDWH�GD�PHFFDQLVPL�GL�
LPSXJQD]LRQH� ±� DQFKH� LQ� FRQVLGHUD]LRQH� GHOOD� GLIILFROWj� GL� FRRUGLQDUH� L� SUH�
VXSSRVWL�H�OH�FRQGL]LRQL�GHOO¶D]LRQH�G¶DQQXOODPHQWR�LQ�WHUPLQL�GL�LQWHUHVVH�D�UL�
FRUUHUH� LQ�UDSSRUWR�DOOD��LPPHGLDWD�� OHVLYLWj�GHOO¶DWWR�±�H��TXLQGL��DQFKH�GDO� UL�
VSHWWR�GL�WHUPLQL�GHFDGHQ]LDOL��WURYDQGR�LQYHFH�DSSOLFD]LRQH�JOL�RUGLQDUL�WHUPLQL�
GL�SUHVFUL]LRQH�GHL�GLULWWL�FUHGLWRUL��

$�FRQFOXVLRQH�GHO�SURSULR� UDJLRQDPHQWR��TXDVL�en passant�� OD�3OHQDULD�KD�
TXLQGL�ULFKLDPDWR�OH�VHQWHQ]H�GHOOD�&RUWH�&RVWLWX]LRQDOH����OXJOLR�������Q�������
��OXJOLR�������Q���������H����DSULOH�������Q����������SUHFLVDQGR�FKH�OD�VROX]LRQH�
DGRWWDWD�±�FKH�ULFRQRVFH�OD�QDWXUD�SURYYHGLPHQWDOH�DJOL�DFFHUWDPHQWL�QHJDWLYL�
H� OD� QDWXUD� SDULWHWLFD� SHU� TXHOOL� GL� VHJQR� SRVLWLYR� ±� ULVXOWHUHEEH� LQ� OLQHD� FRQ�
O¶DSSURFFLR�GHOLQHDWR�GDOOD�&RQVXOWD� LQ�PDWHULD�GL�JLXULVGL]LRQH�HVFOXVLYD��FKH�
VL� EDVD� Vu� VXOOD� ³inscindibilità delle questioni d’interesse legittimo e di diritto 
soggettivo´��PD� LO� FXL� WUDWWR� TXDOLILFDQWH� q� VWDWR� VHPSUH� ULFRQGRWWR� DOOD� FLUFR�
VWDQ]D� FKH� OD� SXEEOLFD� DPPLQLVWUD]LRQH� DJLVFD� ³come autorità´�� TXLQGL�� FRQ�
FHUWD�SUHYDOHQ]D�GHOOH�SULPH��

��� 3XQWL�GL�SDUWHQ]D��SXQWL�G¶DUULYR�H�LQWUHFFL�GHO�FRVWUXWWR�PRWLYD�
]LRQDOH�

/¶DSSURGR� D� FXL� q� JLXQWD� O¶$GXQDQ]D� SOHQDULD� QRQ� VL� SXz� FRPSLXWDPHQWH�
PLVXUDUH� VH� QRQ� SDUWHQGR� GDOO¶LPSRVWD]LRQH� FKH� LO� *LXGLFH� UHPLWWHQWH� DYHYD�
GDWR�DO�TXHVLWR�VROOHYDWR�DOOD�VXD�DWWHQ]LRQH��

,O�JLXGLFH�a quo�DYHYD�LQIDWWL�SRVWR�XQD�GLVWLQ]LRQH�SLXWWRVWR�ULJLGD�WUD�OH�GXH�
RS]LRQL� ULWHQXWH�YDOLGDPHQWH�VRVWHQLELOL�DOOD� OXFH�GHO�TXDGUR�QRUPDWLYR�GL� ULIH�
ULPHQWR��

&Lz� ³DSSDLDQGR´� OD� IXQ]LRQH� VYROWD� GDO� *6(� LQ� GXH� SRVVLELOL� FDWHJRULH�
FRQWHQLWRUL��SDUDPHWUDWH�DO�WHQWDWLYR�GL�FRUUHODUH�OD�QDWXUD�GHOO¶DWWR�DL�GDWL�SUR�
�
�

���,Q�Foro it���������,��S��������FRQ�QRWH�GL��6��%(1,1,��La “medesima natura” delle controver-
sie attribuite alla giurisdizione esclusiva��S�������VV���$��75$9,��La giurisdizione esclusiva previ-
sta dagli artt. 33 e 34 del d.lgs. 31 marzo 1998, n. 80, dopo la sentenza della Corte Costituzio-
nale 6 luglio 2004, n. 204; )��)5$&&+,$��La parabola del potere di disporre il risarcimento: dalla 
giurisdizione “esclusiva” alla giurisdizione del giudice amministrativo��S�������VV���PHQWUH��SHU�
XQ� FRQIURQWR� VHQ]D� SUHWHVD� GL� FRPSOHWH]]D�� QHO� YDVWLVVLPR� SDQRUDPD� GL� FRPPHQWDWRUL�� VL� UL�
PDQGD� D� 5�� 9,//$7$�� Leggendo la sentenza n. 204 della Corte Costituzionale�� LQ�Dir. Proc. 
amm.,�������S������VV���LYL�DQFKH��9��&(58//,�,5(//,��Giurisdizione esclusiva e azione risarcitoria 
nella sentenza della Corte Costituzionale 6 luglio 2004, n. 204 (osservazioni a primissima lettu-
ra), S������VV��

���/D�SURQXQFLD��PHQR�QRWD�GHO�SUHFHGHQWH GHO�������PXRYHQGR�QHOOR�VWHVVR�VROFR��DYHYD�
ULFRQRVFLXWR� OD� OHJLWWLPLWj�FRVWLWX]LRQDOH�GHOO¶DUW�� ��� FRPPD������GHOOD� O�� Q����������� �/HJJH� IL�
QDQ]LDULD� ������ FKH� DWWULEXLYD� DOOD� JLXULVGL]LRQH� HVFOXVLYD� GHO� JLXGLFH� DPPLQLVWUDWLYR�� ³JLXGLFH�
QDWXUDOH�GHOOD�OHJLWWLPLWj�GHOO¶HVHUFL]LR�GHOOD�IXQ]LRQH�SXEEOLFD´��OD�PDWHULD�UHODWLYD�DOOH�³SURFHGX�
UH�H�SURYYHGLPHQWL�LQ�PDWHULD�GL�LPSLDQWL�GL�JHQHUD]LRQH�GL�HQHUJLD�HOHWWULFD´�GL�FXL�DO�G�O����������
FRQYHUWLWR��FRQ�PRGLILFD]LRQL��LQ�O��Q�����������1HO�FDVR�GL�VSHFLH��LO�&RPXQH�GL�/DGLVSROL�DYHYD�
FKLHVWR��FRQ�ULFRUVR�G¶XUJHQ]D�ex DUW������F�S�F��� O¶HPLVVLRQH��QHL�FRQIURQWL�GHOO¶(1(/�V�S�D���GL�
XQ� SURYYHGLPHQWR� GL� VRVSHQVLRQH� GHL� ODYRUL� GL� ULFRQYHUVLRQH� GL� XQD� FHQWUDOH� WHUPRHOHWWULFD� H��
QHOOH�PRUH�HUD�HQWUDWD�LQ�YLJRUH�OD�O��Q������������,O�7ULEXQDOH�GL�&LYLWDYHFFKLD�DYHYD�TXLQGL�VRO�
OHYDWR�OD�TXHVWLRQH�GL�OHJLWWLPLWj�FRVWLWX]LRQDOH�GHOOD�GLVSRVL]LRQH�LQ�FRPPHQWR��QHOOD�SDUWH�LQ�FXL�
GHYROYH� DOOD� JLXULVGL]LRQH�HVFOXVLYD� VLD� OH� D]LRQL� ULVDUFLWRULH� ±� ULVSHWWR� D� FXL� O¶D]LRQH� LQLELWRULD��
SURPRVVD�GDO�&RPXQH��VL� FROORFDYD� LQ�SRVL]LRQH� ORJLFDPHQWH�SUHVXSSRVWD�±�VLD�XQ�DPELWR�GL�
FRQWURYHUVLH�ULWHQXWR�GL�QRQ�DJHYROH�GHOLPLWD]LRQH��FRQ�ULIHULPHQWR�DOOD� ORFX]LRQH�³SURFHGXUH�H�
SURYYHGLPHQWL�LQ�PDWHULD�GL�LPSLDQWL�GL�JHQHUD]LRQH�HOHWWULFD´���
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YHQLHQWL� GDO� TXDGUR�QRUPDWLYR��QRQFKp�DOOD� ULOHYDQ]D� �H� VRVWDQ]D��GHJOL� LQWH�
UHVVL�VRWWHVL��

/¶LPSUHVVLRQH�FKH��LQYHFH��VL�ULFDYD�DQDOL]]DQGR�OD�SURQXQFLD�LQ�FRPPHQWR�
q�FKH� OD�FRVWUX]LRQH�GHOOD�VXD�PRWLYD]LRQH�DEELD�SUHVR�DYYLR�GD�XQD�SUHPL�
QHQWH�FRQVLGHUD]LRQH�GHOOH�FRQVHJXHQ]H�FKH�VDUHEEHUR�VFDWXULWH�GDOOD�VFHOWD�
GL� XQD� GHOOH� GXH� DOWHUQDWLYH�PHVVH� LQ� FDPSR�� FRPH� VH� OD� SRVVLELOLWj� GL� XQD�
VFHOWD�³QHWWD´�IRVVH�VWDWD�VFDUWDWD�D�IURQWH�GL�HIIHWWL�SDULPHQWL� LQGHVLGHUDWL�FKH�
VDUHEEHUR�GHULYDWL�QHL�ULVSHWWLYL�FDVL��

$OLPHQWD�TXHVWR�VRVSHWWR�DQ]LWXWWR�OD�VHQVD]LRQH�FKH�O¶HVWHQVRUH�DEELD�LQ�
FRQWUDWR�XQD�FHUWD�GLIILFROWj�QHO�GHILQLUH�HVDWWDPHQWH�L�FRQWRUQL�JLXULGLFL�GHOO¶DI�
IHUPDWD�QDWXUD�GXDOH��GLIILFROWj�FKH�VL�q�WUDVIRUPDWD�LQ�FRQWRUVLRQLVPR�TXDQGR�
LO�JLXGLFDQWH�KD� LPSRVWDWR�FHUWH�TXHVWLRQL�� URYHVFLDQGRQH� OD�SURVSHWWLYD��SDV�
VDQGR�GDO�³GRYHU�HVVHUH´�DO�³QRQ�SRWHU�HVVHUH�GLYHUVDPHQWH´��TXDVL�SURFHGHV�
VH�D�XQD�GLPRVWUD]LRQH�SHU�DVVXUGR��

7UD�L�SDVVDJJL�VLFXUDPHQWH�VLJQLILFDWLYL��LQ�TXHVWR�VHQVR��YL�VRQR�TXHOOL�RYH�
VL�DIIHUPD��FRPH�JLj� ULSRUWDWR��FKH� OD�QDWXUD�GXDOH�GHJOL�DWWL�GL�DFFHUWDPHQWR�
GHO�*6(�³risulta pienamente coerente con la circostanza secondo cui la con-
testazione �GHOO¶DWWR�GL�DFFHUWDPHQWR�SRVLWLYR� non riguarda formalmente un at-
to dell’amministrazione ma sostanzialmente la determinazione dell’esatta por-
tata dell’adempimento di un debito rispetto al contenuto specifico dell’obbli-
gazione ex lege nonché all’eventuale esistenza di una situazione creditoria ri-
veniente da un adempimento eccedentario rispetto al dovuto´�� $UJRPHQWR��
TXHVWR��FKH�YLHQH�SHUz�SDU]LDOPHQWH�FRQWUDGGHWWR��RYH�VL�DIIHUPD�FKH�LQ�FDVR�
GL�DFFHUWDPHQWR�SRVLWLYR�QRQ�VXVVLVWH�³alcuna determinazione sfavorevole cor-
relata´�H��FRQVHJXHQWHPHQWH�³la struttura impugnatoria del giudizio e il conse-
guente onere di gravame (…) difficilmente sarebbero coerenti le condizioni di 
tale azione processuale, anche in termini di interesse a ricorrere in rapporto 
alla (immediata) lesività dell’atto´��

6H� VL� q� EHQ� FRPSUHVR� LO� UDJLRQDPHQWR� GHO� JLXGLFDQWH�� OD� GHWHUPLQD]LRQH�
³SRVLWLYD´�GHO�*6(�GRYUHEEH�LQWHQGHUVL�QDWXUDOPHQWH�VRWWUDWWD�DO�UHJLPH�LPSX�
JQDWRULR�DQQXOODWRULR� ±� FLRq� DOO¶HVVHQ]D� GHOOD� QDWXUD� SURYYHGLPHQWDOH� ±� QRQ�
LPSOLFDQGR�HVHUFL]LR�GL�SRWHUH�H��FRPXQTXH��LQ�UDJLRQH�GHOO¶LQHVLVWHQ]D�GL�XQD�
LPPHGLDWD� OHVLYLWj� GHOO¶DWWR�� FLz� DQFKH�TXDORUD�GRYHVVH�HVVHUH� YDOXWDWD�HUUR�
QHDPHQWH�O¶HVDWWD�SRUWDWD�GHOO¶DGHPSLPHQWR�GL�XQ�REEOLJR�VDQFLWR ex lege. 9L�
FHYHUVD��RYH�O¶HVLWR�IRVVH�QHJDWLYR��O¶DFFHUWDPHQWR�VL�WLQJHUHEEH�GL�SRWHUH�SRL�
FKp�GD� WDOH� ULVXOWDWR�GLSHQGHUHEEH�GLUHWWDPHQWH� OD�FRPXQLFD]LRQH�DOO¶$XWRULWj�
GL�VHWWRUH��FRQ�FRQVHJXHQWH�LQWHUYHQWR�VDQ]LRQDWRULR�GD�SDUWH�GL�TXHVW¶XOWLPD��

3HU�FRJOLHUH�OD�SRUWDWD�GL�TXHVWD�FRVWUX]LRQH��SHUz��ELVRJQD�WHQHUH�D�PHQWH�
LO� PHFFDQLVPR� GL� FLUFROD]LRQH� GHL� FHUWLILFDWL� YHUGL�� EDVDWR� VXOOD� ORUR� YDOLGLWj�
WULHQQDOH��FKH�QH�FRQVHQWLYD�O¶XVR�SHU�DGHPSLHUH�DOO¶REEOLJR�GHOO¶DQQR�FXL�VL�UL�
IHULYD�OD�SURGX]LRQH�D�IURQWH�GHOOD�TXDOH�HUDQR�VWDWL�HPHVVL��FRVu�FRPH�QHL�GXH�
DQQL�VXFFHVVLYL��WDQWR�FKH�OD�VWHVVD�(QHO�DYHYD�FKLHVWR��QHOOH�FRQFOXVLRQL�GHO�
O¶DSSHOOR��OD�ULSHWL]LRQH�GHOOH�TXRWH�YHUVDWH�LQ�HFFHGHQ]D��RYYHUR��OD�SRVVLELOLWj�
GL�GHGXUOH� LQ�DQQXDOLWj�VXFFHVVLYH��(UD� OD�VWHVVD�QRUPDWLYD�GL� ULIHULPHQWR�� LQ�
IDWWL��D�SUHYHGHUH�FKH�LO�*6(�GRYHVVH�HPDQDUH�XQD�QRWD�G¶DFFHUWDPHQWR�SRVL�
WLYR�LQ�FDVR�GL�DFTXLVWR�GL�XQ�QXPHUR�GL�FHUWLILFDWL�YHUGL�DOPHQR�SDUL�R�VXSHULRUH�
DOOD�TXRWD�G¶REEOLJR��

2UD��VH�QRQ�YL�IRVVH�GLIIHUHQ]D�WUD�TXDQWR�DXWRFHUWLILFDWR�GDOO¶RSHUDWRUH�HFR�
QRPLFR�H�TXDQWR�DFFHUWDWR�GDO�*6(��VHSSXU�VL�GRYHVVH�WUDWWDUH�GL�XQD�TXDQWL�
ILFD]LRQH� LQ�GLIHWWR�� LO�SUREOHPD�GL� LGHQWLILFDUH�XQ� LQWHUHVVH�DG�DJLUH�SRWUHEEH�
DQFKH�SRUVL��PD�XQ¶LPPHGLDWD�OHVLYLWj��H�UHODWLYR�LQWHUHVVH��QRQ�SRWUHEEH�PDQ�
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FDUH� ULVSHWWR� D� XQ� DWWR� SRVLWLYR�� FKH� ULOHYL� FLRq� LO� FRUUHWWR� DGHPSLPHQWR�� PD�
TXDQWLILFDQGR�in peius�O¶HFFHGHQ]D�R�SHUILQR�ULWHQHQGROD�LQHVLVWHQWH��

$� SULPD� YLVWD� VL� WUDWWHUHEEH� GL� XQD� FRPSUHVVLRQH� GHOOD� VIHUD� JLXULGLFD� GHO�
SULYDWR�FKH�QRQ�SDUH�GLVWLQJXLELOH�GD�TXHOOD�FRQVHJXHQWH�DOOD�HPLVVLRQH�GL�XQD�
QRWD�G¶DFFHUWDPHQWR�QHJDWLYR�H�±�more geometrico�±�QRQ�VL�FRPSUHQGH�FRPH�
SRVVD�QRQ�FRUUHODUVL�DOO¶HVHUFL]LR�GL�XQ�SRWHUH��

$�SDULWj�GL�SUHPHVVH�±�RVVLD��GL�IURQWH�DOOD�GLVFRUGDQ]D�WUD�*6(�H�VRJJHWWR�
REEOLJDWR�QHOOD�TXDQWLILFD]LRQH�GHOOD�TXRWD�G¶REEOLJR�±�QRQ�VL�FDSLVFH�SHUFKp�LQ�
FDVR� GL� QRWD� QHJDWLYD�� GRYUHEEH� ³SUHYDOHUH´� OD� GHWHUPLQD]LRQH� GHO� *HVWRUH��
FRQ�FRQVHJXHQWH�QHFHVVLWj�GL�LPSXJQD]LRQH�GHOOD�QRWD��H�QHO�FDVR�GL�QRWD�SR�
VLWLYD��YLFHYHUVD��OD�WHPSHVWLYD�LPSXJQD]LRQH�QRQ�VDUHEEH�ULFKLHVWD��

/¶$GXQDQ]D�SOHQDULD��GDO� FDQWR�SURSULR��KD�JLXVWLILFDWR� WDOH�GLVWLQ]LRQH�VR�
VWHQHQGR�FKH� OD� IXQ]LRQH�GL�DFFHUWDPHQWR�VYROWD�GDO�*6(�QHFHVVLWHUHEEH�GL�
GXH�HIIHWWL�JLXULGLFL�GLIIHUHQWL��DQFRUD�XQD�YROWD��SHUz��SDUWHQGR�GDOOD�SURVSHWWLYD�
GHO�³non potrebbe che essere´��

+D� FRVu� VWDELOLWR� FKH� OD� VLWXD]LRQH� JLXULGLFD� GHOO¶adempienza� UDSSUHVHQWH�
UHEEH�OD�ULFRJQL]LRQH�GL�XQD�UHDOWj�RQWRORJLFD��FKH�QRQ�DYUHEEH�SHUFLz�ELVRJQR�
GL�HVVHU�FRVWLWXLWD��PRWLYR�SHU�LO�TXDOH�OD�YHULILFD�GHO�FRUUHWWR�DGHPSLPHQWR�VD�
UHEEH�ULFRQGXFLELOH�DO�SDUDGLJPD�GHOO¶DWWR�SDULWHWLFR��FRPH�PHUR�DFFHUWDPHQWR��
9LFHYHUVD��SRLFKp�OR�VWDWR�GL�inadempienza�GHJOL�RSHUDWRUL�HFRQRPLFL�VDUHEEH�
DFFHUWDWR�GDO�*6(�XQLODWHUDOPHQWH�H�GHILQLWLYDPHQWH�VXO�SLDQR�DPPLQLVWUDWLYR��
LQ� XQ� UDSSRUWR� GL� ³QDWXUDOH� DVLPPHWULD� IUD� OH� SDUWL´� FKH� QRQ� SRWUHEEH� SHUFLz�
PDQLIHVWDUVL�VH�QRQ�³DWWUDYHUVR�OD�IRUPD�HG�L�FRQWHQXWL�SURSUL�GHOO¶DWWLYLWj�SURY�
YHGLPHQWDOH´��QHFHVVLWHUHEEH�GHOOD�FRVWLWX]LRQH�GHOOD�VLWXD]LRQH�JLXULGLFD�GHOOD�
³LQDGHPSLHQ]D´�H��TXLQGL��GL�XQ�DWWR�GL�LQQRYD]LRQH�GHO�PRQGR�JLXULGLFR��IUXWWR�
GL�XQD�SUHVD�GL�SRVL]LRQH�HSLVWHPLFD��

8Q�GXDOLVPR�FKH�JLXVWLILFKHUHEEH�TXLQGL�OD�SRVVLELOLWj�FKH�OD�PHGHVLPD�IXQ�
]LRQH� G¶DFFHUWDPHQWR� DVVXPD�� LQ� UHOD]LRQH� D� XQD� LGHQWLFD� IDWWLVSHFLH�� XQD�
GRSSLD� YHVWH�� SHUDOWUR� FRQGL]LRQDWD�GDOO¶HVLWR� GHOO¶DFFHUWDPHQWR� VWHVVR��DIIHU�
PDWR�SHUFKp�QRQ�SRWUHEEH�HVVHUH�GLYHUVDPHQWH��PD�FKH�IRUVH�QHFHVVLWDYD�GL�
XQD�VSLHJD]LRQH�DO�FRVSHWWR�GL�DOWUL�LQWHUURJDWLYL��

1RQ�q�FKLDUR��SHU�HVHPSLR��TXDOH�VLD� LO�GLYHUVR� ULPHGLR�FKH�VDUHEEH�FRQ�
FHVVR�DO�SULYDWR�QHO�FDVR�GL�DFFHUWDPHQWR�SRVLWLYR�³GLIIRUPH´�GD�TXDQWR�DXWR�
FHUWLILFDWR��FRQVHQWHQGR�DO�JLXGLFDQWH�GL�DIIHUPDUH�FKH�QRQ�VL� WUDWWL�GL�XQD�GH�
WHUPLQD]LRQH�XQLODWHUDOH�H�GHILQLWLYD�VXO�SLDQR�DPPLQLVWUDWLYR��&RVu�FRPH�QRQ�
GHO�WXWWR�OLPSLGH�VRQR�OH�UDJLRQL�SHU�FXL�O¶DGHPSLPHQWR�GRYUHEEH�SRWHUVL�FRQVL�
GHUDUH� IDWWR� FKH� GHYH� HVVHUH� VROR� DFFHUWDWR� H� GLFKLDUDWR�� PHQWUH� O¶LQDGHP�
SLPHQWR� XQR� status� FKH� QHFHVVLWD� G¶HVVHUH� FRVWLWXLWR� LQ� FDSR� DOO¶RSHUDWRUH�
HFRQRPLFR��&Lz�ODGGRYH�QRQ�SDUH�GHWHUPLQDQWH�±�DOPHQR�VHFRQGR�FKL�VFULYH�±�
OD�FLUFRVWDQ]D�FKH�WDOH�SRVL]LRQH�VLD�³suscettibile di rilevare ex se ai fini della 
applicazione di ulteriori provvedimenti a carattere sanzionatorio´�SHU�DIIHUPDUH�
FKH�VROR�GL�IURQWH�DOO¶HVLWR�QHJDWLYR�GHOO¶DFFHUWDPHQWR��TXHVW¶XOWLPD�IXQ]LRQH�VL�
SRVVD�DPPDQWDUH�GL�DXWRULWDWLYLWj�GLYHQHQGR�SRWHUH��

��� 5LIHULPHQWL��QRQ�FRQFOXVLYL��DOOH�WHRULH�GHOO¶DFFHUWDPHQWR�DPPL�
QLVWUDWLYR�

7DQWR�QHOO¶RUGLQDQ]D�GL� ULPHVVLRQH��TXDQWR�QHOOD�SURQXQFLD�GHOO¶$GXQDQ�
]D� SOHQDULD�� VRQR� VWDWH� FKLDPDWH� LQ� GLVFXVVLRQH� FDWHJRULH� IRQGDPHQWDOL�
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TXDOL� TXHOOH� GHJOL�atti paritetici� H� GHJOL�atti provvedimentali, TXHOOH� GHOO¶atti-
vità vincolata H�GHOOD�discrezionalità tecnica�� WHPL� FKH�VL� LQWHUVHFDQR�QHOOD�
QR]LRQH�GL�DFFHUWDPHQWR��QDWXUDOPHQWH�FROORFDWD�DO�FURFHYLD� WUD�HSLVWHPR�
ORJLD�H�RQWRORJLD��

/D�WHRULD�JHQHUDOH�GHOO¶DFFHUWDPHQWR��GHO�UHVWR��q�QDWD�SURSULR�VXO�FULQDOH�GHO�
OD�GLVWLQ]LRQH�IUD�mero atto�H�atto dichiarativo��FRQFHWWL�FKH�KDQQR� LQQHUYDWR� OD�
FRVWUX]LRQH�GHOOD� WHRULD�GHOO¶DWWR�DPPLQLVWUDWLYR�D�SDUWLUH�GD�TXHOOD�GHO�QHJR]LR�
JLXULGLFR�GL�GLULWWR�SULYDWR��LQWHUFHWWDQGR�VRWWR�GLYHUVL�SURILOL�GRJPDWLFL�H�RSHUDWLYL�
WHPL�SL��DPSL�� OD�GLVWLQ]LRQH� WUD� YHULWj�H�FHUWH]]D����� FRJQL]LRQH�H� YDOXWD]LRQH��
TXLQGL�WUD�HIILFDFLD�GLFKLDUDWLYD�H�FRVWLWXWLYD��WUD�DWWLYLWj�YLQFRODWD�H�GLVFUH]LRQDOH��
QRQFKp�WUD�GLVFUH]LRQDOLWj�DPPLQLVWUDWLYD�H�GLVFUH]LRQDOLWj�WHFQLFD��

,O� GLEDWWLWR� VXO� WHPD� GHOOD� SURGX]LRQH� GL� FHUWH]]H� GD� SDUWH� GHOO¶DPPL�
QLVWUD]LRQH�SXEEOLFD�VL�q�VYLOXSSDWR�DWWRUQR�DOOR�VWXGLR�GHOOH�DWWLYLWj�DPPLQLVWUD�
WLYH�³QRQ�QHJR]LDOL´��VHJXHQGR�XQ¶DQDOLVL�LQFHQWUDWD�SULQFLSDOPHQWH�VXO�SUREOH�
PD�GHOO¶HIILFDFLD�GHJOL�DWWL�G¶DFFHUWDPHQWR��SLXWWRVWR�FKH�VXOOD�UHODWLYD�VWUXWWXUD��

&RPH�QRWR��L�SULPL�SDVVL�VRQR�VWDWL�PRVVL�GD�5DQHOOHWWL��FKH�FRQVLGHUDYD�LO�
SRWHUH� G¶DFFHUWDPHQWR� FRPH� DWWLYLWj� GL� PHUD� YHULILFD� GHOOD� VXVVLVWHQ]D� GHJOL�
³HOHPHQWL�GHOO¶HVLVWHQ]D�GHO�GLULWWR´��H�SHUFLz�OR�ULFRQGXFHYD�DOOD�FDWHJRULD�GL�DW�
WL�³GL�SXUD�HVHFX]LRQH´��DYHQWL�FLRq�LO�ILQH�GL�DFFHUWDUH�XQLFDPHQWH�³O¶HVLVWHQ]D�
GHOOH�FRQGL]LRQL�GHWHUPLQDWH�GDOOD�OHJJH´������

'DOOD�VWHVVD�LPSRVWD]LRQH�KDQQR�SUHVR�VSXQWR�DQFKH�JOL�VWXGL�GL�6DQWL�5R�
PDQR�LQ�WHPD�GL�FHUWLILFD]LRQH��FKH�SHUz�GLVWLQJXHYD�JOL� ³DWWL�GLFKLDUDWLYL´��FKH�
FRQVWDQR�GL�XQD�GLFKLDUD]LRQH�GL�YRORQWj��RVVLD�FKH�SURGXFRQR�OD�FRVWLWX]LRQH��
PRGLILFD]LRQH�R�HVWLQ]LRQH�GL� XQ�GLULWWR�� GDJOL� DWWL� ³GLFKLDUDWLYL� SXUL´�� RVVLD�DWWL�
QRQ�YRORQWDUL�DWWUDYHUVR�FXL�OD�SXEEOLFD�DPPLQLVWUD]LRQH�³FHUWLILFD�XQR�VWDWR�GL�
FRVH�R�GLULWWL´�����7DOH�XOWLPD�FDWHJRULD�±�SHU�FXL�ULFRUUHYD�DQFKH�DOO¶HVSUHVVLRQH�
³PHUL�DWWL´�±�YHQLYD�LQL]LDOPHQWH�FRQWUDSSRVWD�LQ�PRGR�QHWWR�D�TXHOOD�GHL�QHJR�
]L�JLXULGLFL��GD�FXL�VL�GLVWLQJXHYDQR�DSSXQWR�SHU�OD�PDQFDQ]D�GL�YRORQWj�GLUHWWD�
D�SURGXUUH�HIIHWWL�JLXULGLFL��0D�WDOH�GLVWLQ]LRQH��FKH�YHQLYD�SURSRVWD�VHJXHQGR�
WDVVRQRPLH�SLXWWRVWR�QHWWH��q�DQGDWD�SURJUHVVLYDPHQWH�VIXPDQGR��DFFRPSD�
�
�

���/R�VWXGLR�GHOO¶HQGLDGL�YHULWj�FHUWH]]D�KD� LQWHUHVVDWR� WUDVYHUVDOPHQWH� WXWWH� OH�EUDQFKH�GHO�
GLULWWR��DVVXPHQGR�SDUWLFRODUH�HQIDVL�QHO�UDPR�SXEEOLFLVWLFR�H�QHOOD�ILORVRILD�GHO�GLULWWR��RYH�SHUz�q�
VWDWR�VSHVVR� LQWHUVHFDWR�FRQ� LO�SL��VSHFLILFR�GLOHPPD�GHOOD�FHUWH]]D�GHO�GLULWWR��6HQ]D�SUHWHVD�
G¶HVDXVWLYLWj��LQ�XQD�SURVSHWWLYD�JHQHUDOH��VL�ULPDQGD�DOOD�OHWWXUD�GL�)��*(17,/(��Ordinamento giu-
ridico tra virtualità e realtà��3DGRYD��������VSHF��S�����VV���0�&��$025(77,�0��0$5621(7��Cono-
scenza e verità��0LODQR��������6XOOD�FHUWH]]D�GHO�GLULWWR��VRQR�LPSUHVFLQGLELOL�OH�OHWWXUH�GL�)��/2�
3(=�'(�2f$7(��La certezza del diritto���������0LODQR��������)��&$51(/877,��La certezza del dirit-
to�� LQ�Riv. dir. civ.��������S�����VV���1��%2%%,2��La certezza del diritto è un mito?�� LQ�Riv. int. fil. 
dir.��������S������VV���0��&256$/(��La certezza del diritto��0LODQR��������GDQQR�PDJJLRUH�HYL�
GHQ]D�DOO¶LQWUHFFLR�GHL�WHPL��*��&$32*5$66,��Giudizio processo scienza verità�� LQ�Riv. dir. proc.��
������S������1�� ,57,��Nichilismo e concetti giuridici. Intorno all’aforisma 459 di “Umano, troppo 
umano”��1DSROL��������S�����VV���$��58**(5,��La certezza del diritto al crocevia tra dinamiche 
della normazione ed esperienze di giustizia costituzionale�� LQ�Le fonti del diritto, oggi. Giornate 
di studio in onore di Alessandro Pizzorusso��3LVD��������S�������*��$/3$��La certezza del diritto 
nell’eà dell’incertezza�� 1DSROL�� ������ 3HU� XQD� GHFOLQD]LRQH� GHO� WHPD� ³FHUWH]]D´�� QHOOD� GRWWULQD�
DPPLQLVWUDWLYLVWLFD��VL�FRQIURQWLQR��0�6��*,$11,1,���YRFH��&HUWH]]D�SXEEOLFD��LQ�Enc. Dir���YRO��9,��
0LODQR��������S������VV���)��/(9,��L’attività conoscitiva della pubblica amministrazione��7RULQR��
������%�(��7212/(77,��L’accertamento amministrativo��3DGRYD��������$��),25,772, La funzione di 
certezza pubblica��3DGRYD��������$��%(1('(77,��Certezza pubblica e “certezze” private. Poteri 
pubblici e certificazioni di mercato��0LODQR��������(��&$5/21,��Le verità amministrative. L’attività 
conoscitiva pubblica tra procedimento e processo��������0LODQR��

���2��5$1(//(77,��Teoria generale delle autorizzazioni e concessioni amministrative, Concet-
to e natura delle autorizzazioni e concessioni amministrative��LQ�Giur. it.,�,9��������S����VV��

���6��520$12��Principi di diritto amministrativo italiano��0LODQR��������S�����VV��
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JQDWD�GDOO¶DIIHUPD]LRQH�GHOO¶LGHD�FKH�DQFKH�JOL�DWWL�GLFKLDUDWLYL�SRWHVVHUR�DYHUH�
XQD�ORUR�HIILFDFLD�FRVWLWXWLYD�����

4XHVWD� LPSRVWD]LRQH� VL� q� DIIHUPDWD� FRQ� O¶DQDOLVL� GHOOD� FRVLGGHWWD� ³ammini-
strazione pubblica del diritto privato´�H�FRQ�OD�GLVWLQ]LRQH�IUD�DWWL�FRVWLWXWLYL�H�DWWL�
FHUWLILFDWLYL��LQDXJXUDWD�GD�=DQRELQL�����FKH�LGHQWLILFDYD�FRQ�OD�VHFRQGD�FDWHJRULD�
XQD�IXQ]LRQH�D�FDUDWWHUH�QRQ�GLVFUH]LRQDOH��FRQ�FXL�OD�SXEEOLFD�DPPLQLVWUD]LRQH�
DFFHUWDYD�GLFKLDUD]LRQL�GL�YRORQWj�HPHVVH�GD�SULYDWL��FRQ�YDOHQ]D�SUREDWRULD�����

$OOD� OXFH� GL� TXHVWL� VWXGL�� OH� FODVVLILFD]LRQL� ILRULWH� VXFFHVVLYDPHQWH� VL� VRQR�
WXWWH� LPSHUQLDWH�VX�XQR�VWHVVR�FDUGLQH��RVVLD� OD�YHULILFD�GHOO¶HVLVWHQ]D�GL�XQD�
³LQWHUGLSHQGHQ]D´�WUD�OD�YRORQWj�GHOO¶RUJDQR�HPLWWHQWH�H�O¶HIIHWWR�FKH�O¶DWWR�SUR�
GXFH�QHOOD�UHDOWj�JLXULGLFD��R��YLFHYHUVD� OD�ULFRJQL]LRQH�GHO� IDWWR�FKH�JOL�HIIHWWL�
JLXULGLFL� GLVFHQGDQR� GLUHWWDPHQWH� GDOOD� YRORQWj� GHOOD� OHJJH�����&Lz� QRQ� VHQ]D�
YRFL�FULWLFKH��FRPH�TXHOOD�GL�9LJQRFFKL��FKH�LQYHFH�HVFOXGHYD�LQ�UDGLFH�OD�SRV�
VLELOLWj�FKH�GD�XQD�PDQLIHVWD]LRQH�GL�VFLHQ]D�SRWHVVHUR�GHULYDUH�HIIHWWL�VRVWDQ�
]LDOL�FRVWLWXWLYL�����ULWHQHQGR�OD�³FRVWLWXWLYLWj´�VROR�XQ�HIIHWWR�GL�WLSR�IRUPDOH��IUXWWR�
GL�XQ�SURFHVVR�GL�IRUPD]LRQH�GL�XQD�IDWWLVSHFLH�JLXULGLFD�SURJUHVVLYD��ULFRQGX�
FLELOH�DOO¶DWWR�SURYYHGLPHQWDOH�ILQDOH��

'RSR�JOL�DQQL�&LQTXDQWD��SDUWHQGR�GDOOD�SUHVXSSRVWD�LGHD�FKH�DQFKH�JOL�DWWL�
GLFKLDUDWLYL�SRWHVVHUR�DYHUH�HIILFDFLD�FRVWLWXWLYD��FRQ�OR�VYLOXSSR�GHOOD�QR]LRQH�
FRVWLWX]LRQDOL]]DWD�GL�³IXQ]LRQH�DPPLQLVWUDWLYD´��DQFKH�JOL�DWWL�GL�FHUWH]]D�VRQR�
VWDWL�SURJUHVVLYDPHQWH�ULFRQGRWWL�DO�SXQWR�GL�YLVWD�GHOO¶HVSOLFD]LRQH��DSSXQWR��GL�
XQD�IXQ]LRQH��

,O�SURSRVLWR�GL�FKL�LPSRVWDYD�LO�WHPD�LQ�TXHVWL�WHUPLQL�HUD�TXHOOR�GL�GLPRVWUD�
UH�FKH�O¶DFFHUWDPHQWR�VL�SRWHVVH�ULFRQGXUUH�WDQWR�DOOD�FDWHJRULD�GHJOL�DWWL� iure 
gestionis�� TXDQWR� DOO¶DPELWR� GHOO¶DWWLYLWj� GLFKLDUDWLYD�SURYYHGLPHQWDOH�� GLVWLQ�
JXHQGR�TXLQGL�WUD�XQ�VXR�UXROR�³VWUXPHQWDOH´�H�XQR�LQYHFH�LQFDUGLQDWR�QHOO¶DWWL�
YLWj�DPPLQLVWUDWLYD� ³IRQGDPHQWDOH´�� YROWD� FLRq�DOOD� FXUD� LPPHGLDWD�GHJOL� LQWH�
UHVVL� SXEEOLFL� DWWUDYHUVR� XQ�PH]]R� LGRQHR�� SUHYLD� YDOXWD]LRQH� GL� WDOH� LGRQHL�
Wj�����1HO�VRWWRWHVWR��VL�FHODYD� OD�QHFHVVLWj�GL� LGHQWLILFDUH� OH� LSRWHVL� LQ�FXL� O¶DF�
�
�

���*�0��'(�)5$1&(6&2��L’ammissione nella classificazione degli atti amministrativi��0LODQR��
������S������

���*��=$12%,1,��Sull’amministrazione pubblica del diritto privato��LQ�Riv. dir. pubbl���������,��S��
����VV��

���$QDORJDPHQWH� DQFKH� )�� '¶$/(66,2�� Istituzioni di diritto amministrativo italiano�� 7RULQR��
������S������VV���H��VHPSUH�SDUDOOHODPHQWH�DJOL�VWXGL�GL�=DQRELQL��&��9,77$��Gli atti certificativi e 
le decisioni amministrative��7RULQR��������S�����VV���KD�WHRUL]]DWR�O¶HVLVWHQ]D�GL�HIIHWWL�LQQRYDWLYL�
DQFKH�LQ�FDSR�DOOH�FRVLGGHWWH�³GHFLVLRQL�DPPLQLVWUDWLYH´�±�GD�LQWHQGHUVL�LQ�VHQVR�VWUHWWR��SHU�QRQ�
FRQIRQGHUOH�FRQ� OH� YDOXWD]LRQL�SUHOLPLQDUL� DOO¶HPDQD]LRQH�GL�XOWHULRUL� DWWL� DPPLQLVWUDWLYL� ±�RVVLD�
JLXGL]L�FDUDWWHUL]]DWL�GD�XQD�YDOXWD]LRQH�GHL�IDWWL�DFFHUWDWL��FKH�VL�VRVWDQ]LHUHEEHUR�LQ�XQ�JLXGL]LR�
GL�HVSHULHQ]D��QHO�FDVR�LQ�FXL�OD�YDOXWD]LRQH�IRVVH�EDVDWD�VX�UHJROH�SUDWLFKH��R�LQ�XQ�JLXGL]LR�GL�
YDORUH��VH�OD�VWHVVD�IRVVH�EDVDWD�VX�UHJROH�GL�FRQGRWWD��

���6XOOD�TXHVWLRQH�GHOOD�YRORQWj�VL�FRQIURQWLQR��8��)257,��Diritto amministrativo parte genera-
le��YRO��,,��1DSROL��������passim��DQFRUD�'¶$/(66,2��Istituzioni cit���VSHF��S�������QRQFKp�8��)5$�
*2/$��Manuale di diritto amministrativo��1DSROL��������S������VV���SL��GL�UHFHQWH��FRQ�SDUWLFRODUH�
ULJXDUGR�DOOD�ULFRVWUX]LRQH�GHO�GLEDWWLWR�H�O¶DPSOLVVLPD�ELEOLRJUDILD�LYL�ULSRUWDWD��5��9,//$7$�0��5$�
0$-2/,��Il provvedimento amministrativo��7RULQR��������S������VV��

���,O�ULIHULPHQWR�YD�D�*��9,*12&&+,��Gli accertamenti costitutivi nel diritto amministrativo��0LOD�
QR��������S�����VV���FKH�q�SDUWLWR�GD�XQD�GHILQL]LRQH�GHVFULWWLYD�GL�DFFHUWDPHQWR�� LQWHVR�FRPH�
DWWR�GL�³GLFKLDUD]LRQH�GL�YHULWj´��ULWHQHQGROR�SHUFLz�VHPSUH�GLIIHUHQ]LDWR�GDJOL�DWWL�QHJR]L��

���&RVu��SHU�HVHPSLR��5��$/(66,��Diritto amministrativo��0LODQR��������S������VV���FKH�KD�GL�
VWLQWR�� DSSXQWR�� WUD� DWWLYLWj� ³IRQGDPHQWDOH´� H� DWWLYLWj� ³FROODWHUDOH´�� SURVSHWWDWR� O¶LSRWHVL� FKH� RYH�
PDQFKL�O¶LPPHGLDWH]]D�GHOOD�UHDOL]]D]LRQH�GHOO¶LQWHUHVVH�SXEEOLFR��FLRq�XQD�IXQ]LRQH�GHOO¶DFFHU�
WDPHQWR�DFFHVVRULD�H�FRPSOHPHQWDUH�DOOD�SULPD��VL�KD�XQ�PHUR�DWWR��YLFHYHUVD�VL�KD�XQ�SURYYH�
GLPHQWR�DPPLQLVWUDWLYR��
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FHUWDPHQWR�SRWHYD�HVVHUH�FRQVLGHUDWR�DWWR�VRJJHWWR�DO�VLQGDFDWR�GHO�JLXGLFH�
DPPLQLVWUDWLYR��

6L�q�FRVu�VYLOXSSDWR�LO�FRQFHWWR�GL�³IXQ]LRQH�DVVHYHUDWULFH´��LQWHVD�QRQ�VROR�
FRPH�DWWLYLWj�VWUXPHQWDOH�GL�VHFRQGR�SLDQR��PD�IXQ]LRQH�FKH�VL�SXz�DWWXDUH�DW�
WUDYHUVR�SUHVWD]LRQL�DPPLQLVWUDWLYH������DVVXQWR�GD�FXL�KDQQR�SUHVR�YLWD�DQFKH�
OH� WHRULH� JHQHUDOL� LQFHQWUDWH� VXOOR� VWXGLR�GHOOD� funzione tecnica� GHOO¶DWWR� G¶DF�
FHUWDPHQWR��FRQGRWWH�GD�)DO]HD�H��DQFRUD�XQD�YROWD��GD�*LDQQLQL��

)DO]HD� KD� LPSRVWDWR� L� SURSUL� VWXGL� SDUWHQGR� GD� XQD� GHILQL]LRQH� JHQHUDOH�
GHOO¶DFFHUWDPHQWR�� LQGLYLGXDWR� ³RJQL� SURFHVVR� VSLULWXDOH� DWWLYDPHQWH� RULHQWDWR�
YHUVR� OD� VLWXD]LRQH� VSLULWXDOH� GHOOD� FHUWH]]D� FKH� q� XQD�PRGDOLWj� GHOOD� FRQR�
VFHQ]D´�����6H�OD�FRQRVFHQ]D�GHOOD�UHDOWj�SXz�HVVHUH�SL��R�PHQR�SUREOHPDWLFD�
ULVSHWWR�DO� UDJJLXQJLPHQWR�GHOOD� YHULWj�� OD� FHUWH]]D� VL� VRVWDQ]LD� LQ� XQD�FRQR�
VFHQ]D�QRQ�SUREOHPDWLFD�GL�XQ�TXDOXQTXH�IHQRPHQR�UHDOH��SHUFKp�OD�certezza�
q� WDOH�SHUFKp�³FHUWDWD´�� ,O�GXEELR� LQQHVFDWR�GD�XQD�VLWXD]LRQH�GL�RJJHWWLYD� LQ�
FHUWH]]D�JLXULGLFDPHQWH�ULOHYDQWH�±�LO�FRQIOLWWR�WUD�O¶DSSUH]]DPHQWR�GL�GXH�VRJ�
JHWWL�±�FKH�QRQ�SXz�HVVHUH�ULPRVVD�GDOOD�PHUD�FRQRVFHQ]D�VRJJHWWLYD�R�DWWUD�
YHUVR�SURFHVVL�VSLULWXDOL�GL�FRQRVFHQ]D��VL�ULVROYH�LQ�XQD�GLFKLDUD]LRQH�ULFRQR�
VFLXWD�FRPH�RJJHWWLYDPHQWH�VXSHULRUH��

/¶DWWR� GL� DFFHUWDPHQWR� DVVXPH� TXLQGL� XQD� QXRYD� HIILFDFLD�� GLYHUVD� VLD� GD�
TXHOOD�FRVWLWXWLYD��VLD�GD�TXHOOD�ULFRJQLWLYD��FKH�q�O¶HIILFDFLD�SUHFOXVLYD�� OD�VLWXD�
]LRQH�JLXULGLFD�VWDELOLWD�GDOOD�QRUPD�VRUJH�LQGLSHQGHQWHPHQWH�GDOOD�FRQYHUJHQ�
]D� R� GLYHUJHQ]D� �LQ� VHQVR� VWRULFR�IDWWXDOH�� GHOOD� VLWXD]LRQH� JLXULGLFD� DQWHULRUH�
FRQ� OD� IDWWLVSHFLH� DVWUDWWD� H�� LQ� TXHVWR� UDSSRUWR�� O¶DFFHUWDPHQWR� LQFLGH� SUHFOX�
GHQGR�OD�SRVVLELOLWj�GL�ULWRUQDUH�VXOOD�FRQWHVWD]LRQH�GHOOD�UHDOWj�JLXULGLFD�����

(PDQFLSDQGRVL�GDOO¶LGHD�GHOOD�³FHUWH]]D´�LQWHVD�FRPH�IUXWWR�GL�XQD�ULFHUFD�GL�
YHULWj��O¶DFFHUWDPHQWR�DPPLQLVWUDWLYR�QRQ�q�VWDWR�SL��FRQVLGHUDWR�FRPH�XQ¶HQ�
WLWj� JLXULGLFD� D� Vp� VWDQWH��PD� SLXWWRVWR� FRPH� LO� SURGRWWR� ILQDOH� GL� XQ� SURFHGL�
PHQWR��DSSXQWR��GL�DFFHUWDPHQWR��

*LDQQLQL�� D� SURSULD� YROWD�� KD� SUHVR� OH�PRVVH� GD� TXHVWD� LPSRVWD]LRQH�� DI�
IHUPDQGR�FKH�O¶HIILFDFLD�SUHFOXVLYD�VDUHEEH�LO� WUDWWR�TXDOLILFDQWH�GHJOL�DFFHUWD�
PHQWL�SURYYHGLPHQWDOL�±�FKH�HUDQR�WLSLFL�H�QRPLQDWL�±�FKH�PDQFDYD�LQYHFH�QHO�
OH�FHUWD]LRQL��4XHVWH�XOWLPH�QRQ�PXRYRQR�GD�XQD�VLWXD]LRQH�GL� LQL]LDOH� LQFHU�
WH]]D��PD�SLXWWRVWR�GDOOD�QHFHVVLWj�GL�LPPHWWHUH�QHO�PRQGR�JLXULGLFR�XQD�UHDOWj�
PDWHULDOH�FKH�SULPD�QRQ�JOL�DSSDUWHQHYD�����'LVWLQJXHYD�JOL�DFFHUWDPHQWL�SHUz�
�
�

���$QFRUD�5��$/(66,��Diritto amministrativo cit.,�H�$��'(�9$//(6��Elementi di diritto amministra-
tivo��3DGRYD��������S������VV���QRQFKp�&��9,77$��Diritto amministrativo��FLW���SS�����������FKH�KD�
LQGLYLGXDWR� OD� IXQ]LRQH�GL�DFFHUWDPHQWR�FRPH�DWWLYLWj� ILQH�D�Vp�VWHVVD��FKH�QRQ�FRVWLWXLVFH�DF�
FHVVRULR�GL�DOFXQ¶DOWUD�IXQ]LRQH�DPPLQLVWUDWLYD��PD�DYHQWH�O¶HVFOXVLYD�ILQDOLWj�GL�UHQGHUH�XQ¶XWLOLWj�
DL�SULYDWL��VRVWDQ]LDQGRVL�QHOOD�FUHD]LRQH�GL�FHUWH]]D�QHOO¶DPELWR�GHL�ORUR�UDSSRUWL�UHFLSURFL��

���$��)$/=($���YRFH��Accertamento��LQ�Enc. Dir.,�0LODQR��������S������VV��
���/R�VFKHPD�SHQVDWR�GD�)DO]HD�q�PROWR�ULJRURVR�H�VL�FRPSRQH�GL�WUH�PRPHQWL��PDQFDQ]D�GL�

FHUWH]]D�LQL]LDOH��DWWLYLWj�GL�FKLDULILFD]LRQH�GHOOD�UHDOWj��DWWR�FRQFOXVLYR�FKH�KD�VWUXWWXUD�GLFKLDUD�
WLYD� HG� HIIHWWL� SUHFOXVLYL�� 6H�PDQFD� LO� SULPR� HOHPHQWR�� SHUFKp� QRQ� YL� q� FRQWHVWD]LRQH�� QRQ� VL�
DYUDQQR� HIIHWWL� SUHFOXVLYL�� PD� PHUDPHQWH� GLFKLDUDWLYL�� H� OR� VWHVVR� VH� PDQFD� O¶HOHPHQWR� GHOOD�
FKLDULILFD]LRQH�GHOOD�UHDOWj��VL�DYUj�XQ�HIIHWWR�PHUDPHQWH�GLFKLDUDWLYR�FKH�VHJXLUj�D�XQD�FRQFLOLD�
]LRQH�IUD�OH�SDUWL��9LFHYHUVD��VH�PDQFD�LO�PRPHQWR�ILQDOH��FRQ�HIIHWWL�SUHFOXVLYL��VL�DYUj�XQ�DFFHU�
WDPHQWR� WHFQLFR�� (IIHWWR� SUHFOXVLYR� H� GLFKLDUD]LRQH� GL� FHUWH]]D� VRQR� L�PRPHQWL� IRQGDPHQWDOL��
O¶HIIHWWR�SUHFOXVLYR�QRQ�UHQGH�WRWDOPHQWH�LUULOHYDQWH�LO� IHQRPHQR�SDVVDWR��PD�QHXWUDOL]]D�O¶DOWHU�
QDWLYD�SRVVLELOH��H�FRVu�O¶DFFHUWDPHQWR�DPPLQLVWUDWLYR�GLYHQWD�XQ�DWWR�GL�FHUWH]]D�OHJDOH��PRWLYR�
SHU�LO�TXDOH�JOL�DFFHUWDPHQWL�VRQR�WXWWL�WLSLFL�H�QRPLQDWL���)RQGDPHQWDOH��TXLQGL��q�OD�OHJLWWLPD]LR�
QH�GHO�VRJJHWWR�FKH�DIIHUPD��FRQ�HIIHWWL�SUHFOXVLYL��TXDOH�VLD�OD�FHUWH]]D�RELHWWLYD��

���/H�FHUWD]LRQL�DYUHEEHUR�FLRq�XQ�HIIHWWR�VTXLVLWDPHQWH�TXDOLILFDWRULR��FRPH�QHO�FDVR�GHOOD�
SULPD�YHULILFD]LRQH�GHL�SHVL�H�GHOOH�PLVXUH�SULPD�GHOO¶DSSRVL]LRQH�GL�XQ�FRQLR�R�GL�XQ�EROOR��
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DQFKH� GDJOL� DFFODUDPHQWL�� FKH� VL� SUHVHQWDQR� FRPH� SURFHGLPHQWL� WHFQLFL� GL�
VFLHQ]D�FRPSOHVVL��FKH�VL�FRQFOXGRQR�FRQ�XQ�JLXGL]LR�GL�GLVFUH]LRQDOLWj�WHFQLFD�
HVSUHVVR�VXOOD�EDVH�GL�GHWHUPLQDWL�SUHVXSSRVWL�GL�IDWWR�����0HQWUH�DFFHUWDPHQWL�
H�DFFODUDPHQWL�HUDQR�FRQQRWDWL�GDOO¶HIILFDFLD�SUHFOXVLYD��QRQ�FRQVLGHUDYD�LQYH�
FH�OH�FHUWD]LRQL�FRPH�SURYYHGLPHQWL�DPPLQLVWUDWLYL�±�SDUODQGR�GL�³IDWWL�GL�FHUWD�
]LRQH´��FLRq�³QRQ�DWWL´�±�SRVWR�FKH�HYHQWXDOL�HIIHWWL�FRVWLWXWLYL�VDUHEEHUR�GLSHVL�
GLUHWWDPHQWH�GD�XQD�QRUPD��FKH�ULFROOHJDYD�DOOD�FHUWD]LRQH�XQ�VLJQLILFDWR�VXF�
FHVVLYR�����

/¶RSHUD�GL�LQTXDGUDPHQWR�GRJPDWLFR�VL�q�TXLQGL�RULHQWDWD�LQ�UDJLRQH�GHO�PR�
GR�LQ�FXL�LO�VLQJROR�$XWRUH�KD�LQWHVR�HVSULPHUH�LO�UDSSRUWR�WUD�SXEEOLFD�DPPLQL�
VWUD]LRQH��GLVSRVL]LRQL�QRUPDWLYH�H�VLWXD]LRQL�GL�IDWWR�VX�FXL�O¶DWWR�YHQLYD�D�LQFL�
GHUH��SHUFLz�LO�FULWHULR�GHOO¶HIILFDFLD�GLYHQLYD�O¶XQLFR�HOHPHQWR�JLXULGLFR�FDUDWWH�
UL]]DQWH����� /D� TXHVWLRQH� GHOO¶DFFHUWDPHQWR� �lato sensu� LQWHVR��� QHOO¶HYROYHUVL�
GHO�GLEDWWLWR�ULJXDUGDQWH�OD�VWHVVD�QR]LRQH�GL�SURYYHGLPHQWR�DPPLQLVWUDWLYR��VL�
q� TXLQGL� SURJUHVVLYDPHQWH� VSRVWDWR� VXOOD� GLVWLQ]LRQH� WUD� FLz� FKH� GHYH� LQWHQ�
GHUVL�DWWLYLWj�GLVFUH]LRQDOH�±�IXQ]LRQH�ULVSHWWR�D�FXL�VL� LQL]LDYD�D�GLVFHUQHUH�OD�
GLVFUH]LRQDOLWj� DPPLQLVWUDWLYD� GD� TXHOOD� WHFQLFD���� ±� H� FLz� FKH� LQYHFH� GHYH�
FRQVLGHUDUVL�DWWLYLWj�YLQFRODWD�����

,O�FRQIURQWR�IUD�TXHVWH�LPSRVWD]LRQL�VL�q�TXLQGL� LQFDUGLQDWR�VX�XQ�RUL]]RQWH�
SL��DPSLR��FKH�YHGHYD�FRQWUDSSRUVL�OH�WHVL�GL�FKL�LGHQWLILFDYD�OD�QR]LRQH�GL�DWWR�
DPPLQLVWUDWLYR�XQLFDPHQWH�FRQ�O¶DWWR�GLVFUH]LRQDOH�H�OH�WHVL�GL�FKL�QHJDYD�TXH�
VWD�SHUIHWWD�FRLQFLGHQ]D��

6HFRQGR�OD�WHVL�GL�FKL�VRVWLHQH�QRQ�YL�VLD�SRWHUH�DPPLQLVWUDWLYR�TXDQGR�OD�
QRUPD� SUHGHWHUPLQD� SUHVXSSRVWL� H� FRQWHQXWR� GHOO¶DWWR�� RYYHURVLD� TXDQGR� JOL�
�
�

���0��6��*,$11,1,���YRFH� Accertamento (Dir. cost. e amm.), LQ Enc. Dir.,�FLW���S������VV���FKH�
DIIHUPD�FKH�³LO�GDWR�JLXULGLFR�FKH�q�RJJHWWR�GHOO¶DFFHUWDPHQWR�q�XQD�TXDOLWj�JLXULGLFD�FKH�LQHUL�
VFH�VHPSUH�D�XQ�TXLG�SL��DPSLR´��H�GD�TXHVWD�GHILQL]LRQH� WUD�TXHOOD�GHJOL�DFFODUDPHQWL�� LQWHVL�
FRPH�SURFHGLPHQWL�WHFQLFL��FKH�VL�FRQFOXGRQR�FRQ�XQ�JLXGL]LR�GL�GLVFUH]LRQDOLWj�WHFQLFD�HVSUHV�
VR�VXOOD�EDVH�GL�GHWHUPLQDWL�SUHVXSSRVWL�GL�IDWWR��

���&RPXQH� LQYHFH�DJOL�DFFODUDPHQWL�H�DJOL�DFFHUWDPHQWL�� O¶HIILFDFLD�SUHFOXVLYD�� UHTXLVLWR�VR�
VWDQ]LDOH�GHJOL�DWWL�SURYYHGLPHQWDOL�H�FKH�FUHD�³FHUWH]]D�OHJDOH´�SHUFKp�GHYH�HVVHUH�ULFHYXWD�GD�
WXWWL�FRPH�WDOH��SURGXFHQGR�XQ�HIIHWWR�GL�³FRHUFL]LRQH´��GDQGR�OXRJR�DOO¶REEOLJR�GL�DVVXPHUH�FR�
PH�FHUWD� OD�GLFKLDUD]LRQH��SUHFOXGHQGR�O¶HVLVWHQ]D�GL�DOWUH�FHUWH]]H�FKH�FRQWUDVWLQR�FRQ�TXHOOD�
GLFKLDUDWD��9LFHYHUVD��OD�SURGX]LRQH�GL�HIIHWWL�TXDOLILFDWRUL�GL�XQ�IDWWR�L�FXL�HIIHWWL�FRVWLWXWLYL�GHULYD�
QR�GLUHWWDPHQWH�GDOOD�QRUPD��q�OD�FDUDWWHULVWLFD�HVVHQ]LDOH�GHL�IDWWL�GL�FHUWD]LRQH��FKH�KDQQR�LQ�
YHFH�QDWXUD�GLFKLDUDWLYD��SRLFKp�GDQQR�UDSSUHVHQWD]LRQH�GL�XQ�IDWWR�FXL�OD�QRUPD�DWWULEXLVFH�HI�
IHWWL� JLXULGLFL� �VXO� SXQWR� FIU�� DQFKH�/��38&&,1,��Contributo allo studio dell’accertamento privato��
0LODQR��������S����VV����

���6XO�SXQWR�� VL� FRQIURQWL�%�(��7212/(77,��L’accertamento amministrativo��3DGRYD��������S��
������

���&RQ� ULIHULPHQWR� DJOL� DWWL� GL� FHUWD]LRQH��*��&2562��L’efficacia del provvedimento ammini-
strativo��0LODQR��������S������VV���KD�SRVWR�GXEEL� ULVSHWWR�DOOD�SRVVLELOLWj�FKH�SRVVD�SDUODUVL�GL�
FHUWH]]D� OHJDOH��SRLFKp� WDOL�DWWL��DWWUDYHUVR� O¶HVHUFL]LR�GL�XQD�GLVFUH]LRQDOLWj� WHFQLFD�R�PLVWD��VL�
FRQQRWHUHEEHUR�FRPXQTXH�SHU�HVVHUH�DSSOLFDWLYL�GHOOD�OHJJH��

���&RVu��SHU�HVHPSLR��(��&$3$&&,2/,��Manuale di diritto amministrativo��3DGRYD��������S������
VV���ULWHQHYD�FKH�O¶HIILFDFLD�FRVWLWXWLYD�IRVVH�GD�ULFRQRVFHUH�XQLFDPHQWH�DJOL�DWWL�HVSUHVVLRQH�GL�
XQ�SRWHUH�³QRUPDWLYR´��FLz�FKH�RJJL�GHILQLDPR�SRWHUH�DPPLQLVWUDWLYR�GLVFUH]LRQDOH���YLFHYHUVD�VL�
GRYUHEEH�SDUODUH�GL�³DWWL�GL�YHULILFD]LRQH�QHFHVVDULD´��TXDORUD�JOL�HIIHWWL�GLVFHQGDQR�GD�SUHYLVLRQL�
GL� OHJJH��$�0��6$1'8//,��Manuale di diritto amministrativo��1DSROL�� ������ KD�DIIURQWDWR� LO� WHPD�
GLVWLQJXHQGR�JOL�³DWWL�GL�QDWXUD�LQIUD�SURFHGLPHQWDOH´�GD�TXHOOL�³GRWDWL�GL�IXQ]LRQDOLWj�DXWRQRPD´��
4XHVWL�XOWLPL�GHYRQR�FRQVLGHUDUVL�DWWL�DXWRULWDWLYL�QHOOD�PLVXUD�LQ�FXL�FUHDQR�FHUWH]]D�OHJDOH��IXQ�
]LRQH� FKH� ULVHUYD� DL� VROL� DWWL� ULFRJQLWLYL� DXWRQRPL��PHQWUH� TXHOOL� LQIUD�SURFHGLPHQWDOL� DYUHEEHUR�
VROR�IXQ]LRQH�GL�SXEEOLFLWj�QRWL]LD��GLVWDFFDQGRVL�TXLQGL�GDOOD�SRVL]LRQH�GL�*LDQQLQL��FKH� LQYHFH�
HUD� SURSHQVR� D� XQD� HVWHQVLRQH�GHOOD� FHUWH]]D� OHJDOH� LQGLSHQGHQWHPHQWH� GDOO¶HVHUFL]LR� GL� XQD�
IXQ]LRQH�FKH�LPSULPD�XQD�TXDOLWj�D�XQ�EHQH��
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HIIHWWL� JLXULGLFL� FKH� VL� IDQQR� GLSHQGHUH� GDOO¶DGR]LRQH� GHOO¶DWWR� YLQFRODWR� VRQR�
SURGRWWL�VHFRQGR� OR�VFKHPD�³QRUPD�IDWWR´�H�QRQ�VHFRQGR� OR�VFKHPD�³QRUPD�
SRWHUH�HIIHWWR´����� O¶DWWR� VWHVVR� GLYLHQH� IDWWR� �LQ� VHQVR� ODWR�� JLXULGLFDPHQWH� ULOH�
YDQWH�LQ�YLUW��GHO�VROR�VFKHPD�µQRUPD�IDWWR¶�����SHUGHQGR�LQ�TXHVWR�PRGR�LO�FRQ�
QRWDWR�GL�DWWR�FRVWLWXWLYR�GL�SURSUL�HIIHWWL�����'HWWR�LQ�DOWUL�WHUPLQL��VH�QHOO¶DGR]LRQH�
GHOO¶DWWR�YLQFRODWR�QRQ�YL�q�SRWHUH��FLRq�GHFLVLRQH��H�O¶DWWR�YLQFRODWR�QRQ�KD�DOFXQ�
UXROR�QHOOD�GLQDPLFD�JLXULGLFD��TXHVWR�q�TXDOLILFDELOH�FRPH�DWWR�PHUDPHQWH�ULFR�
JQLWLYR�GL�VLWXD]LRQL�JLXULGLFKH�SUHHVLVWHQWL�DOOD�VXD�DGR]LRQH�����QRQ�SURGXFHQGR�
HIIHWWL�JLXULGLFL��PD�OLPLWDQGRVL�DG�DFFHUWDUQH�OD�SURGX]LRQH��

3RUWDQGR� D� XOWHULRUL� FRQVHJXHQ]H� LO� UDJLRQDPHQWR�� VHFRQGR� DOFXQL� DXWRUL��
ODGGRYH�OD�QRUPD�UHJROD�HVDXULHQWHPHQWH�LO�IDWWR��HVVHQGR�OD�OHJJH�D�VWDELOLUH�
SUHYHQWLYDPHQWH�TXDQWR�VSHWWL�DO�VLQJROR�LQ�XQD�GDWD�VLWXD]LRQH��VLDPR�LQ�SUH�
VHQ]D�GL�GLULWWL�VRJJHWWLYL��PHQWUH�VH�WUD�OD�QRUPD�H�LO�IDWWR�VL�LQVHULVFH�XQ�SRWH�
UH��LO�SULYDWR�q�WLWRODUH�GL�XQ�LQWHUHVVH�OHJLWWLPR��LQ�TXDQWR�FLz�FKH�JOL�VSHWWD�QRQ�
q�GHWHUPLQDELOH�D�SULRUL�LQ�EDVH�DOOD�OHJJH�����

9LFHYHUVD��VHFRQGR�XQD�GLYHUVD�LPSRVWD]LRQH�����DQFKH�QHOO¶DWWLYLWj�YLQFROD�
WD�VL�SRWUHEEH�ULQYHQLUH�OD�SURGX]LRQH�GL�HIIHWWL�JLXULGLFL�GLVFHQGHQWL�GDOO¶DWWLYLWj�
DPPLQLVWUDWLYD�H��TXLQGL��XQD�VXD� ³FRVWLWXWLYLWj´��DPPHWWHQGR�SHUFLz�FKH�SRV�
VDQR� FRQILJXUDUVL� SRVL]LRQL� GL� LQWHUHVVL� OHJLWWLPL� DQFKH� ULVSHWWR� D� WDOH� DWWLYLWj��
ULFROOHJDQGROL� SLXWWRVWR� FKH� DOOH�PRGDOLWj�� GLVFUH]LRQDOL� R�PHQR�� DWWUDYHUVR� OH�
TXDOL�VL�HVSOLFD�����

$OOH� GXH� FRVWUX]LRQL� FRUULVSRQGHYD� O¶LQWHQ]LRQH� GL� PRGXODUH� GLYHUVDPHQWH�
�
�

���/D�GLVWLQ]LRQH� IUD�TXHVWL�GXH�VFKHPL�q�GL�(��&$3$&&,2/,��Disciplina del commercio e pro-
blemi del processo amministrativo,�LQ�,G���Diritto e processo��3DGRYD��������S�������FKH�ULSURSR�
QH�L�WUH�VFKHPL�WHRULFR�JHQHUDOL�GHOOD�SURGX]LRQH�JLXULGLFD��µQRUPD�SRWHUH¶��µSRWHUH�QRUPD¶��µQRU�
PD�IDWWR¶��JLj�SURSRVWL�LQ�,G���Riserve e collaudo nell’appalto di opere pubbliche��0LODQR��������S��
����VV���

���$�� 256,� %$77$*/,1,��Attività vincolata e situazioni giuridiche soggettive�� LQ�Riv. trim. dir. 
proc. civ.,�������S����VV��

���$��256,�%$77$*/,1,��Autorizzazione amministrativa�� LQ�,G���Scritti giuridici��0LODQR��������S��
������S��������JLj�LQ�Dig. disc. pubbl.��7RULQR��,,��������S����VV����SUHFLVD�FKH�O¶HIILFDFLD�FRVWLWXWL�
YD�GHYH�HVVHUH�LQWHVD�FRPH�³UDSSRUWR�GL�FRQVHJXHQ]LDOLWj�GLUHWWD�H�SULPDULD�WUD�XQ�DWWR�DPPLQL�
VWUDWLYR�H�LO�YHQLUH�LQ�HVVHUH�GL�XQD�VLWXD]LRQH�VRJJHWWLYD´��PD�VHQ]D�FRQVLGHUDUH�³WDQWR�OD�ULOH�
YDQ]D�GL�HIIHWWL�VHFRQGDUL�R�SURYYLVRUL��TXDQWR�OH�YLFHQGH�HVHFXWLYH��GL�DGHJXDPHQWR�GHOOD�UHDOWj�
PDWHULDOH�D�TXHOOD�JLXULGLFD�´��

���$��256,�%$77$*/,1,, Autorizzazione��FLW���S�������VV��
���4XHVWD�q�OD�SRVL]LRQH�GL�$��256,�%$77$*/,1,��Attività��FLW���SS��������������������VL�FRQIURQ�

WLQR�DQFKH�*��9(5'(��Ma che cos’è questa giustizia amministrativa?,� LQ�Dir. proc. amm���������
S�������H�3��*277,��Gli atti amministrativi dichiarativi��0LODQR��������SS�����������

���6XO�SXQWR�VL�YHGD�$��75$9,��Lezioni��FLW�������FKH�FULWLFD�DVSUDPHQWH�LO�IDWWR�FKH��QHOOD�JLXUL�
VSUXGHQ]D��OH�GXH�FRQFH]LRQL�VL�DFFRPSDJQLQR�WUD�ORUR�LQ�PRGR�QRQ�VHPSUH�FRRUGLQDWR�H�FRH�
UHQWH���

���&RVu�0�6��*,$11,1,��Diritto amministrativo��FLW���YRO��,,��S�����������PHQWUH�FRQWUDSSRQH�LP�
SHUDWLYLWj�H�DXWRULWDULHWj�*��)$/&21��Lezioni di diritto amministrativo��,��L’attività��3DGRYD��������
S������LQWHQGHQGR�OD�SULPD�FRPH�LGRQHLWj�D�LPSRUVL�DL�GHVWLQDWDUL�D�SUHVFLQGHUH�GDO�ORUR�FRQVHQ�
VR�H� OD�VHFRQGD�FRPH� OD�FLUFRVWDQ]D�FKH�HVVL�VRQR�SRVWL� LQ�HVVHUH�GDOO¶DPPLQLVWUD]LRQH�QHOOD�
VXD�YHVWH�GL�DXWRULWj�DPPLQLVWUDWLYD��FLRq�QHOOD�VXD�FDSDFLWj�GL�GLULWWR�SXEEOLFR��6L�FRQIURQWL�SRL�
)�*��6&2&$��La teoria del provvedimento dalla sua formulazione alla legge sul procedimento��LQ�
6��$02526,12��D�FXUD�GL���Le trasformazioni del diritto amministrativo. Scritti degli allievi per gli 
ottanta anni di M.S. Giannini��0LODQR��������S������VV���ULIHULVFH�O¶DXWRULWDWLYLWj�DO�SRWHUH��LQ�SDUWL�
FRODUH�³DOOD�QRQ�FRLQFLGHQ]D�WUD�L�VRJJHWWL�FKH�GHWWDQR�LO�UHJRODPHQWR�GHJOL�LQWHUHVVL�H�L�VRJJHWWL�
FKH�VRQR�WLWRODUL�GHJOL�LQWHUHVVL�FRLQYROWL�QHO�UHJRODPHQWR´��ULWHQHQGR�FKH�VL�HVDXULVFD�TXLQGL�SUR�
SULDPHQWH�QHOOD�GHFLVLRQH�³H�QRQ�VL�YHUVD�QHO�SURYYHGLPHQWR´��PHQWUH�O¶LPSHUDWLYLWj��³LQWHVD�FR�
PH�SDUWLFRODUH�IRU]D�JLXULGLFD�GHOO¶DWWR��R��PHJOLR�DQFRUD��GHOOD�VXD�HIILFDFLD´��VL�ULIDUHEEH�SURSULR�
DO�SURYYHGLPHQWR��
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O¶DPELWR� GL� ULVHUYD� �H� TXLQGL� GL� VXSUHPD]LD�� GHOO¶DPPLQLVWUD]LRQH�� UDGLFDQGR� OD�
JLXULVGL]LRQH�LQ�UDJLRQH�GHOOH�SRVL]LRQL�JLXULGLFKH�FKH�VL�SUHWHQGRQR�FRLQYROWH�H��
LQ�XOWLPD�LVWDQ]D��GHILQLUH�OR�VSHWWUR�GHO�VLQGDFDWR�GHO�JLXGLFH�DPPLQLVWUDWLYR��UL�
VSHWWR�DOO¶LGHQWLILFD]LRQH�GL�FLz�FKH�q�IDWWR�H�FLz�FKH�q�PHULWR��SXUD�YDOXWD]LRQH��

/R�VYLOXSSR�GL�TXHVWH�WHRULH�q�VWDWR�IUHQDWR�GDOOD�FULVL�GL�TXHOOR�FKH�VHPEUD�
YD�HVVHUH�O¶XQLFR�SXQWR�IHUPR��RVVLD�OD�QRQ�VRYUDSSRQLELOLWj�±�H�TXLQGL�OD�SRV�
VLELOLWj�GL�GLVFHUQHUH�±�WUD�FRJQL]LRQH�GHL�IDWWL�H�DSSUH]]DPHQWR�GL�YDORUL��7DOH�
DVVXQWR�� FKH� GLVFHQGHYD� GDOO¶LGHD� VHFRQGR� FXL� O¶LQWHUHVVH� SXEEOLFR�� SXU� GR�
YHQGR� VHPSUH� DYHUH� XQD� EDVH� H� XQD� ³ULVSRQGHQ]D´� QHL� IDWWL����� QRQ� SRWHYD�
FRQVLGHUDUVL� HVVR�VWHVVR�XQ� IDWWR���� H�� YLFHYHUVD�� L� IDWWL� QRQ�SRWHYDQR�HVVHUH�
DFFHUWDWL� VH�QRQ�RELHWWLYDPHQWH��q� VWDWR�SHUz�PHVVR� LQ�GLVFXVVLRQH��GDO�PR�
PHQWR�LQ�FXL�VL�q�DFFHWWDWD�O¶HVLVWHQ]D�GL�XQ�PDUJLQH�GL�RSLQDELOLWj�DQFKH�QHJOL�
DFFHUWDPHQWL�WHFQLFL��

4XHOOD�FKH�RJJL�FL�SDUH�XQ¶HYLGHQ]D��KD�UHYRFDWR�LQ�GXEELR�OD�VWHVVD�SRVVL�
ELOLWj� FKH� OD� VHOH]LRQH� GHL� IDWWL� ULOHYDQWL�� QHFHVVDULD� SHU� GDUH� DWWXD]LRQH� DOOH�
SUHYLVLRQL�QRUPDWLYH��SRVVD�HVVHUH�HTXLSDUDWD�DOOH�YDOXWD]LRQL�GL�RSSRUWXQLWj��
GLVFXVVLRQH�FKH�VL�q�ULFRQGRWWD�DOO¶HVVHQ]D�GL�TXHOOD�FRQWURYHUVD�FDWHJRULD�FKH�
V¶LQGLYLGXD�VRWWR�O¶HWLFKHWWD�GHOOD�GLVFUH]LRQDOLWj�WHFQLFD�����

/¶DJLUH� GHOO¶DPPLQLVWUD]LRQH� FRPSRUWD� VHPSUH� XQD� ULFRVWUX]LRQH� GHL� IDWWL��
SHUFKp�RJQL�GHWHUPLQD]LRQH�GHYH�HVVHUH�IRQGDWD�VX�SUHVXSSRVWL�GL�IDWWR�SODXVL�
ELOL��PD�QRQ�VHPSUH�q�DJHYROH�WHQHUH�GLVWLQWD� OD�YHULILFD�GHOO¶HVLVWHQ]D�GHL�SUH�
VXSSRVWL�GHOO¶D]LRQH�±�FKH�SHUFLz�GRYUHEEH�HVVHUH�FRQVLGHUDWD�DWWLYLWj�VWUXPHQ�
WDOH� ±� GDOOD� VXFFHVVLYD� IDVH� GL� DSSUH]]DPHQWR� GHO� YDORUH� GHJOL� LQWHUHVVL� H� GL�
VFHOWD�GHOOD�VROX]LRQH�FKH�PHJOLR�VRGGLVIL�O¶LQWHUHVVH�GD�UHDOL]]DUH�QHO�FDVR�FRQ�
FUHWR�����'¶DOWUR�FDQWR��OD�VXVVXQ]LRQH�GHL�IDWWL�VRWWR�IDWWLVSHFLH�DVWUDWWD�q�XQ¶RSH�
�
�

���3DUODYD�GL�³presupposto di ordine logico e giuridico´��GD�FXL�VL�WUDH�O¶HVLVWHQ]D�GL�XQ�REEOLJR�GL�
DFFHUWDPHQWR�JUDYDQWH�VXOO¶DPPLQLVWUD]LRQH��0�7��6(55$��Contributo ad uno studio sulla istruttoria 
del procedimento amministrativo��0LODQR��������S������VV���PD��DQFRUD�SULPD��VL�ULFRUGL�$��3,5$6��
�YRFH��Discrezionalità amministrativa�� LQ�Enc. Dir���YRO��;,,,��0LODQR��������S�����VV���FKH�SRQHYD�
SDUWLFRODUH�HQIDVL�VXOOD�QHFHVVLWj�GL�VWDELOLUH�XQ�QHVVR�WUD�SURYYHGLPHQWR�H�L�VXRL�DQWHFHGHQWL�FRVWL�
WXLWL�GDOOH�FLUFRVWDQ]H�GL�IDWWR�DVVXPLELOL�D�EDVH�GHOOD�JLXVWLILFD]LRQH�GHO�SULPR��HVLJHQ]D�FKH�ULWHQH�
YD�IRVVH�³LQWLPDPHQWH�FRQQDWXUDWD�DOO¶HVVHQ]D�VWHVVD�GHOOD�DPPLQLVWUD]LRQH´�LQGLYLGXDWD�QHOOD�VXD�
³LQGLVSHQVDELOH�GLSHQGHQ]D��«��GDOOH�QHFHVVLWj�RELHWWLYH�GHO�SXEEOLFR�LQWHUHVVH��6HFRQGR�O¶$XWRUH��
SXQWR�HVWUHPR�GL�TXHVWR�VIRU]R�GL�³RELHWWLYD]LRQH´�q�GDWR�SURSULR�GDO�ULFRQRVFLPHQWR�FKH�O¶LQWHUHVVH�
SXEEOLFR� VL� PDWHULDOL]]D� ³VRWWR� O¶D]LRQH� GHOOD� OHJJH� H� ULVSHWWR� DOOD� VLWXD]LRQH� FKH� LQ� FRQFUHWR�
O¶RFFDVLRQD�QHOOD�LQGLYLGXD]LRQH�H�TXDOLILFD]LRQH�GHO�IDWWR�GHOOD�GHFLVLRQH´��VL�GHWHUPLQD�³VROR�SUR�
JUHVVLYDPHQWH�DWWUDYHUVR�OD�SL��FRPSOHWD�LVWUX]LRQH�GHOO¶DIIDUH´��

���&RVu�)��/(9,��L’attività conoscitiva��FLW���S�����������FKH�HYLGHQ]LD�FRPH�O¶LQWHUHVVH�SXEEOL�
FR�FRQFUHWR�QRQ�VLD�³XQ�VHPSOLFH�GDWR��FKH�DVVXPH�ULOLHYR�HG�DFTXLVWD�VLJQLILFDWR�GDOOD�FRQWLJXL�
Wj�FRQ�DOWUL�GDWL��PD��DO�FRQWUDULR���VLD�OD��FRQFOXVLRQH�GL�XQD�VLQWHVL�FRQFHWWXDOH�H��TXLQGL��VHOHWWL�
YD��&Lz�VSLHJD�FRPH�HVVR��SXU�PDQWHQHQGR�OD�VXD�FRQFUHWH]]D��VL�SRQJD�FRQ�XQD�FHUWD�DXWR�
QRPLD�ULVSHWWR�DJOL�DOWUL�LQWHUHVVL�������O¶LQWHUHVVH�FROOHWWLYR�QRQ�q�WDOH�GD�SRWHU�YHQLUH�SHUFHSLWR�LQ�
PRGR�GLUHWWR��PHQWUH�TXHVWD�TXDOLWj�VL�SXz�ULWHQHUH�SURSULD�GHOO¶DFFDGLPHQWR´��'L�³VLQWHVL�ORJLFD´�
FRQ� ULIHULPHQWR�DOO¶LQWHUHVVH�SXEEOLFR�SDUOD�*��%(57,��La pubblica amministrazione come orga-
nizzazione��3DGRYD��������S�������PHQWUH�D�*��3$6725,��Discrezionalità amministrativa e sinda-
cato di legittimità��LQ�Foro amm���������S��������VL�GHYH�O¶LPPDJLQH�GHOO¶LQWHUHVVH�SXEEOLFR�FRPH�
LSRWHVL�GL�ODYRUR�LQL]LDOH�FKH�WURYD�JLXVWLILFD]LRQH�VXFFHVVLYD�QHOO¶LVWUXWWRULD��

���6XO�SXQWR��VHQ]D�SUHWHVH�GL�FRPSOHWH]]D��VL� ULQYLD�D��(��35(6877,��Discrezionalità pura e 
discrezionalità tecnica��LQ�Giur. it���������,9��S�����VV���)��/(''$��Potere, tecnica e sindacato giu-
diziario sull’amministrazione pubblica�� LQ�Studi in memoria di V. Bachelet��YRO��,,��0LODQR��������
'��'(�35(7,6��Valutazione amministrativa e discrezionalità tecnica��3DGRYD��������

���6L�FRQIURQWLQR�VXO�SXQWR�)��/(9,��L’attività conoscitiva��FLW���S������H�S������VV���VHFRQGR�FXL�
³O¶DIIHUPD]LRQH�GHOO¶HVLVWHQ]D�GL�XQ�LQWHUHVVH�SXEEOLFR��FRPH�UDJLRQH�GL�XQ�SURYYHGLPHQWR��QRQ�
HVFH�GDO�FDPSR�GHL�JLXGL]L�VXOOD�UHDOWj´��FIU���DOWUHVu��%��(��7212/(77,��L’accertamento��FLW���S������
��� VV��� 1�� 3$2/$1721,2�� Il sindacato di legittimità sul provvedimento amministrativo�� 3DGRYD��
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UD]LRQH�FKH�SUHVXSSRQH�XQD�VHOH]LRQH�GHJOL�VWHVVL�IDWWL�ULOHYDQWL��VRUUHWWD�GDOO¶LQ�
GLYLGXD]LRQH�H�GDOOD�LQWHUSUHWD]LRQH�GHOOH�GLVSRVL]LRQL�QRUPDWLYH�GD�DSSOLFDUH��H�
FLz�YDOH�VLD�QHOO¶HVHUFL]LR�GHO�SRWHUH�GLVFUH]LRQDOH��VLD�QHOO¶DWWLYLWj�YLQFRODWD��PD��
VRSUDWWXWWR��QHOO¶DWWLYLWj�GL�DSSOLFD]LRQH�GHO�GLULWWR�RJJHWWLYR�����

Ê�LQ�TXHVWD�LQWLPD�FRQQHVVLRQH�FKH�VL�YLHQH�D�FUHDUH�OR�VWUHWWR�UDSSRUWR�WUD�
DWWLYLWj�FRQRVFLWLYD�GHOO¶DPPLQLVWUD]LRQH��GLVFUH]LRQDOLWj�DPPLQLVWUDWLYD��GLVFUH�
]LRQDOLWj� WHFQLFD�� JHQHUDQGR� FRQIXVLRQH�H� UHQGHQGR�RVFXUR� LO� TXDGUR� FKH� UL�
JXDUGD�OH�³IXQ]LRQL�DPPLQLVWUDWLYH�GL�DFFHUWDPHQWR´�����

Ê�GHO�UHVWR�HYLGHQWH�FKH�WDOL�IXQ]LRQL�VL�UDGLFKLQR�WDQWR�QHO�VLOORJLVPR�³QRU�
PD�SRWHUH�HIIHWWR´�WDQWR�TXDQWR�LQ�TXHOOR�³QRUPD�IDWWR´��XQD�YROWD�UDJJLXQWD�OD�
FRQVDSHYROH]]D�FKH�LQ�GHWHUPLQDWH�IDWWLVSHFLH�O¶DFFHUWDPHQWR�VL�FROORFKHUj�SL��
LQ�SURVVLPLWj�GHOOD�FDWHJRULD�GHO�SRWHUH�H�GHOOD�YDOXWD]LRQH�GLVFUH]LRQDOH��PHQ�
WUH�LQ�DOWUH�VDUj�SL��YLFLQR�DOOD�ULFRJQL]LRQH�GHO�IDWWR��

4XHVWH�FRQVLGHUD]LRQL�VRQR�SHUDOWUR�JLj�VWDWH�FRQFUHWL]]DWH�QHOOD�FRVWUX]LR�
QH�GHO� ³PRGHOOR�VWUXWWXUDOH´�SURSRVWR�GD�7RQROHWWL��FKH�KD�SRVWR� LO� focus�VXOOD�
JLXULGLFLWj�GHO�IDWWR�H�GHO�JLXGL]LR�GL�IDWWR��FRQVHQWHQGRJOL�GL�SURSRUUH�XQD�QXR�
YD�GLVWLQ]LRQH�WUD�DWWLYLWj�YLQFRODWD��GLVFUH]LRQDOLWj�WHFQLFD�H�GLVFUH]LRQDOLWj�DP�
PLQLVWUDWLYD��FKH�YHQJRQR�FRQJLXQWH�GD�XQD�QXRYD�YLVLRQH�GHOO¶DFFHUWDPHQWR��
&RVu�� LQ� OXRJR�GHOOD�GLVWLQ]LRQH� WUD�DWWLYLWj�GLVFUH]LRQDOH�H�DWWLYLWj�QRQ�GLVFUH�
]LRQDOH��O¶DXWRUH�KD�SURSRVWR�OD�GLVWLQ]LRQH�WUD�³IXQ]LRQL�GL�DFFHUWDPHQWR�DXWR�
QRPH´�H�³IXQ]LRQL�GL�DFFHUWDPHQWR�VWUXPHQWDOL�ULVSHWWR�D�YDOXWD]LRQL�GL�LQWHUHV�
VL´��ULWHQHQGR�FKH�L�GXH�HVWUHPL�GHOO¶DWWLYLWj�YLQFRODWD�H�GHOO¶DWWLYLWj�GLVFUH]LRQDOH�
SRVVDQR� ULFRQGXUVL� ULVSHWWLYDPHQWH�DOOH� SULPH�H�DOOH� VHFRQGH� LQ�PRGR�QHWWR��
PHQWUH� OD� GLVFUH]LRQDOLWj� WHFQLFD� SRWUHEEH� HVVHUH� ULSRUWDWD� DOO¶XQD� R� DOO¶DOWUD�
FDWHJRULD��D�VHFRQGD�GHOOD�FRPSOHWH]]D�R�PHQR�GHOOD�GLVFLSOLQD�PDWHULDOH�GD�
DSSOLFDUH�����

/H� YDOXWD]LRQL� GL� RSSRUWXQLWj� VL� FROORFKHUHEEHUR� TXLQGL� QHOOD� FRVWUX]LRQH�
GHOOD� IDWWLVSHFLH� FRQFUHWD� R� QHOOD� GHWHUPLQD]LRQH� GHOOH� FRQVHJXHQ]H� JLXULGL�
FKH��PD�FLz� LQ� UDJLRQH�GHOOD�FRQIRUPD]LRQH�GHOOD�GLVFLSOLQD�QRUPDWLYD��SL�� LQ�
SDUWLFRODUH��D�VHFRQGD�GHO�WLSR�GL�YDJKH]]D�R�LQGHWHUPLQDWH]]D�GHOOD�IDWWLVSH�
FLH�DVWUDWWD��

,O�trait d’union GL�WXWWH�OH�WHRULH�ILQ�TXL�DQDOL]]DWH�q�FRPXQTXH�VHPSUH�FRVWL�
WXLWR� GDOO¶DQDOLVL� GHOOD� FRQILJXUD]LRQH� GHOO¶DWWLYLWj� G¶DFFHUWDPHQWR� FKH� q� IDWWR�
QHOOD�IDWWLVSHFLH�QRUPDWLYD��LQ�UDSSRUWR�DOOH�VLWXD]LRQL�JLXULGLFKH�FRLQYROWH��

/¶HYLGHQ]D�SHU�FXL��LQ�GHILQLWLYD��O¶DJJDQFLR�SL��VROLGR�VLD�FRPXQTXH�VHPSUH�
ULIHULWR�DOOD�DQDOLVL�GHOOD�QRUPD�FKH�FRQIHULVFH�OD�IXQ]LRQH�G¶DFFHUWDPHQWR��IUX�
VWUD�LO�WHQWDWLYR�GL�FKLDULILFDUH�O¶LPSRVWD]LRQH�VHJXLWD�GDO�JLXGLFDQWH��FKH�q�SDUWL�
WR�GD�XQR�VWHVVR�YHUWLFH��DQDOL]]DQGR�UXROR�H�IXQ]LRQH�GHO�*HVWRUH��VDOYR�SRL�
GLYLGHUH�OH�VWUDGH�D�XQ�ELYLR�QRQ�EHQ�LGHQWLILFDWR��
�
�

������S������VV���SHU�LO�TXDOH�DQFKH�LO�JLXGL]LR�GL�ULOHYDQ]D�GHL�IDWWL�GHYH�FRQVLGHUDUVL�JLXGL]LR�GL�
IDWWR��VWDQWH�OD�QDWXUD�GHOO¶LQWHUSUHWD]LRQH�GHOOD�QRUPD�DWWULEXWLYD�GHO�SRWHUH��

���6XOOD�JLXULGLFLWj�GHO� IDWWR�H�GHO�JLXGL]LR�GL� IDWWR�VL�FRQIURQWL�%��7212/(77,��L’accertamento��
FLW�������VV���FKH�ULFKLDPD�OD�GRWWULQD�SUHJUHVVD�FKH�GLVFRQRVFHYD�WDOH�LPSRVWD]LRQH��ULFROOHJDQ�
GR�DOOH�FLUFRVWDQ]H�GL�IDWWR�XQ�HIIHWWR�JLXULGLFR�SUHGHWHUPLQDWR�XQLFDPHQWH�GDOOD�OHJJH��ULVSHWWR�DO�
TXDOH�L�IDWWL�DVVROYHUHEEHUR�VHPSUH�H�VROR�OD�IXQ]LRQH�GL�PHUL�SUHVXSSRVWL��$��'(�9$//(6��/D�YD�
OLGLWj�GHJOL�DWWL�DPPLQLVWUDWLYL��5RPD��������ULVW��3DGRYD��������S������VV���$�0��6$1'8//,��Il pro-
cedimento amministrativo��0LODQR��������VSHF��S�����VV����

���/D�FDWHJRULD�q�FRQLDWD�GD�%�(��7212/(77,��L’accertamento amministrativo��FLW���S�����VV���
VSHF��sub�QRWD�����FKH�KD�GHVFULWWR�OD�FDWHJRULD�GHOO¶DFFHUWDPHQWR�DPPLQLVWUDWLYR�FRPH�PLQLPR�
FRPXQH�GHQRPLQDWRUH�GL�XQD�SOXUDOLWj�GL�IXQ]LRQL�DPPLQLVWUDWLYH�GLVWLQWH��GHVXPHQGR�OD�SHFXOLD�
UH�FDWHJRULD�GHOOH�³IXQ]LRQL�DPPLQLVWUDWLYH�GL�DFFHUWDPHQWR´��WUDWWD�GDOO¶LQGLYLGXD]LRQH�GL�GDWL�FR�
PXQL�DOOH�YDULH�IXQ]LRQL�LQ�HVVD�ULHQWUDQWL��

���&RVu��DQFRUD��%�(��7212/(77,��op. ult. cit.,�S������VV��H�S�������
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/¶DQRPDOLD��VH�YRJOLDPR��q�FKH��D�GLIIHUHQ]D�GHOOD�PDJJLRU�SDUWH�GHJOL�VWXGL�
FKH� VL� VRQR� ULFKLDPDWL�� LO� SUREOHPD�GL� SDUWHQ]D�q�HVDWWDPHQWH� LQYHUVR�� RVVLD�
QHJDUH�FKH�ULVSHWWR�D�TXHOOH�QRWH�GL�DFFHUWDPHQWR�SRVLWLYR�YL�IRVVH�LO�SRWHUH�GHO�
JLXGLFH�GL�VLQGDFDUQH�OD�OHJLWWLPLWj�H�DQQXOODUOH��FLRq��DOOD�IRQWH��O¶RQHUH�GHO�SUL�
YDWR�GL�LPSXJQDUOH�WHPSHVWLYDPHQWH��

��� ,SRWHVL�ULRUGLQDWULFL�GHOOD�ratio decidendi�

8QD�chance�SHU�JLXVWLILFDUH�OD�FRQWHPSRUDQHD�SUHVHQ]D�GHOOH�GXH�SRVL]LRQL�
JLXULGLFKH�VRJJHWWLYH�HUD�IRUVH�RIIHUWD�GD�XQ�DJJDQFLR�DOOD�WHVL�GHOOD�ULFRUUHQWH��
FKH�DYHYD�SURVSHWWDWR� O¶LSRWHVL�FKH�VL� WUDWWDVVH�GL�DWWLYLWj�YLQFRODWD��0D��FRPH�
JLj�HYLGHQ]LDWR�� O¶$GXQDQ]D�SOHQDULD�KD�HVFOXVR� OD�SRVVLELOLWj�GL�DFFHGHUH�DO�
O¶DUJRPHQWD]LRQH� GLIHQVLYD�� FKH� DYHYD� SRVWXODWR� LO� FDUDWWHUH� YLQFRODWR� GHOOD�
IXQ]LRQH�GL�YHULILFD�SRVWD�LQ�FDSR�DO�*6(��ULWHQHQGR�GL�GRYHU�HVFOXGHUH�FKH�VL�
WUDWWL�LQ�RJQL�FDVR�GL�³PHUR�DFFHUWDPHQWR�WHFQLFR´��SRQHQGR�DQ]LWXWWR�LO�GXEELR�
FKH�OD�IXQ]LRQH�ULPHVVD�LQ�FDSR�DO�*HVWRUH�SRVVD�ULWHQHUVL�VFHYUD�GD�SURILOL�YD�
OXWDWLYL��DQFRUFKp�GL�RUGLQH�WHFQLFR��

&RQ�FLz��SHUz��LO�JLXGLFDQWH�KD�QRWHYROPHQWH�FRPSOLFDWR�±�SHU�UDJLRQL�WXWW¶DO�
WUR�FKH�HVSOLFLWDWH�±�LO�SURSULR�SHUFRUVR�PRWLYD]LRQDOH��4XDVL�SDUDGRVVDOPHQWH��
DQFRUD�XQD�YROWD��O¶HVWHQVRUH�KD�YROXWR�ULFKLDPDUVL�DOO¶LQGLUL]]R�GHOOD�SUHYDOHQWH�
JLXULVSUXGHQ]D�VHFRQGR�FXL��GL�IURQWH�D�XQ¶DWWLYLWj�YLQFRODWD�QRQ�VDUHEEH�FRQIL�
JXUDELOH� QHFHVVDULDPHQWH� XQ� GLULWWR� VRJJHWWLYR�� EHQVu� LO� SULYDWR� SRWUj� HVVHUH�
WLWRODUH�GL�XQ�GLULWWR�VRJJHWWLYR�RSSXUH�GL�XQ�LQWHUHVVH�OHJLWWLPR��D�VHFRQGD�FKH�
OD� QRUPD� DWWULEXWLYD� GHO� SRWHUH� VLD� ULYROWD� D� WXWHODUH� LQ� YLD� SULPDULD� H� GLUHWWD�
O¶LQWHUHVVH�SULYDWR�R�O¶LQWHUHVVH�SXEEOLFR�����
�
�

���&Lz�ODGGRYH�LO�JLXGLFDQWH�KD�DJJLXQWR��³LO�FDUDWWHUH�YLQFRODWR�GHOO¶DWWR�QRQ�QH�HOLGHUHEEH�OD�
FRQQRWD]LRQH�SURYYHGLPHQWDOH��XQD�YROWD�DFFODUDWR�FKH�OD�QRUPD�PLUD�D�VRGGLVIDUH�LQ�YLD�GLUHWWD�
O¶LQWHUHVVH�SXEEOLFR�DOOD�SXQWXDOH�RVVHUYDQ]D�GHOOD�TXRWD�G¶REEOLJR�GL�HQHUJLD�GD�IRQWH�ULQQRYD�
ELOH� H� FKH� WDOH� LQWHUHVVH� SXEEOLFR� SULPDULR� YLHQH� GHOHJDWR� DG� XQ� VRJJHWWR� SULYDWR� HVHUFHQWH�
SXEEOLFKH�IXQ]LRQL�FDSDFH�GL�DFFHUWDUH�LQ�YLD�DXWRQRPD�H�GHILQLWLYD�OD�LQDGHPSLHQ]D�GHO�VRJJHW�
WR�REEOLJDWR´��SHU�SRL�ULFKLDPDUVL�DOOD�WHRULD�VHFRQGR�FXL�O¶LQWHUHVVH�OHJLWWLPR�VDUHEEH�SRVL]LRQH�
JLXULGLFD� FROOHJDWD� ³all’esercizio di una potestà amministrativa rivolta, secondo il suo modello 
legale, alla cura diretta ed immediata di un interesse della collettività”, PHQWUH “il diritto soggetti-
vo (…) trova (…) fondamento in norme che, nella prospettiva della regolazione di interessi so-
stanziali contrapposti, aventi di regola natura patrimoniale, pongono a carico dell’ammi-
nistrazione obblighi a garanzia diretta ed immediata di un interesse individuale”. /¶DIIHUPD]LRQH�
q�LQ�OLQHD�FRQ�XQ�RULHQWDPHQWR�RUPDL�FRQVROLGDWR�LQ�JLXULVSUXGHQ]D��7UD�OH�SURQXQFH�SL��ULVDOHQ�
WL��VL�VHJQDOD�VH]��XQ���VHQW�����RWWREUH�������Q�������� LQ�Foro it���������,��S�������VV���QRQFKp�
&RUWH� FRVW��� Q�� ���������� VHFRQGR� OD� TXDOH� FRVWLWXLVFH� ³XQ� SRVWXODWR� SULYR� GL� TXDOVLDVL� IRQGD�
PHQWR��«��FKH��GL�UHJROD��DO�FDUDWWHUH�YLQFRODWR�GHO�SURYYHGLPHQWR�FRUULVSRQGDQR�VLWXD]LRQL�JLX�
ULGLFKH�TXDOLILFDELOL� TXDOL�GLULWWL� VRJJHWWLYL´�� ,QYHUR�� LQ�PDWHULD�GL� FRQWULEXWL� H�VRYYHQ]LRQL�SXEEOL�
FKH��VL�q�DIIHUPDWR�XQ�RULHQWDPHQWR�JLXULVSUXGHQ]LDOH�VHFRQGR�FXL�VXVVLVWHUHEEH�OD�JLXULVGL]LR�
QH�RUGLQDULD�TXDQGR�DOOD�SXEEOLFD�DPPLQLVWUD]LRQH�q�GHPDQGDWR�VROWDQWR�LO�FRPSLWR�GL�YHULILFDUH�
O¶HIIHWWLYD�HVLVWHQ]D�GHL�UHODWLYL�SUHVXSSRVWL�VHQ]D�SURFHGHUH�DG�DOFXQ�DSSUH]]DPHQWR�GLVFUH]LR�
QDOH�FLUFD�O¶an��LO�quid�HG�LO�quomodo�GHOO¶HURJD]LRQH�HFRQRPLFD��RYYHUR�DOORUTXDQGR�ULOHYL�O¶DWWL�
YLWj� DPPLQLVWUDWLYD� YLQFRODWD�� D� IURQWH� GHOOD� TXDOH� OD� SRVL]LRQH� GHO� VRJJHWWR� LQFLVR� q� GL� GLULWWR�
VRJJHWWLYR��&DVV���VH]��XQ������RWWREUH�������Q��������H����JHQQDLR�������Q��������$�TXHVWH�DI�
IHUPD]LRQL�� VHFRQGR�FXL� O¶LQWHUHVVH� OHJLWWLPR�VL� FRUUHOD�� GL� QRUPD�� DOO¶HVHUFL]LR� GL� XQ� SRWHUH�GL�
VFUH]LRQDOH� GHOO¶$PPLQLVWUD]LRQH�� VL� FRQWUDSSRQJRQR� SHUz� SURQXQFH� LQ� FXL� HVSUHVVDPHQWH� VL�
QHJD�FKH�GL�IURQWH�D�XQ�SURYYHGLPHQWR�YLQFRODWR�LO�SULYDWR�YDQWL�VHPSUH�GLULWWL�VRJJHWWLYL��EHQ�SR�
WHQGR�VXVVLVWHUH�SRVL]LRQL�GL�LQWHUHVVH�OHJLWWLPR�LQ�UHOD]LRQH�D�SURYYHGLPHQWL�YLQFRODWL��³D�FRQGL�
]LRQH� FKH�TXHVWL� XOWLPL� VLDQR�HPDQDWL� LQ� YLD�SULPDULD�HG� LPPHGLDWD�SHU� OD� FXUD�GHJOL� LQWHUHVVL�
SXEEOLFL�H�QRQ�SHU�OD�VRGGLVID]LRQH�GL�DVSHWWDWLYH�GHL�SULYDWL´��VXO�SXQWR�FIU��&DVV���VH]��XQ���VHQW��
��� DSULOH� ������ Q�� �������1HOOD� JLXULVSUXGHQ]D� GL�PHULWR�� VL� FRQIURQWLQR�7$5�7RVFDQD�� VH]�� ,��
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5LOHYDQWH�SHU�GLVWLQJXHUH�OH�GXH�VLWXD]LRQL�VDUHEEH�SHUFLz�LO�ULIHULPHQWR�“alla 
finalità perseguita dalla norma alla quale l’atto si collega e alla conseguente 
posizione di autorità attribuita all’amministrazione (o al soggetto comunque 
esercente una pubblica funzione)”, SRLFKp�VH� ULVXOWD�FKH� O¶RUGLQDPHQWR�DEELD�
LQWHVR�WXWHODUH� LQ�YLD�SULPDULD� O¶LQWHUHVVH�SXEEOLFR e, TXLQGL�� O¶DPPLQLVWUD]LRQH�
KD�DJLWR�FRPH�DXWRULWj��³alle contrapposte posizioni sostanziali dei privati non 
può che essere riconosciuta una protezione mediata che, da un lato, passa 
necessariamente attraverso la potestà provvedimentale dell’amministrazione 
e, dall’altro, si traduce nella possibilità di promuovere, davanti al giudice am-
ministrativo, il controllo sulla legittimità dell’atto”���. 
�
�

VHQW�����IHEEUDLR�������Q�������³�«��Qp�OD�FXUD�SULPDULD�GHOO¶LQWHUHVVH�SXEEOLFR�VXVVLVWH��LQ�PD�
WHULD�GL�FRQFHVVLRQH�GL�FRQWULEXWL�HFRQRPLFL�GD�SDUWH�GHOOD�SXEEOLFD�DPPLQLVWUD]LRQH��VROR�DOORU�
TXDQGR�O¶DWWLYLWj�ILQDQ]LDWD�DEELD�XQD�LPPHGLDWD�ULOHYDQ]D�SXEEOLFD��FRPH�QHO�FDVR�GHOO¶DWWLYLWj�GL�
LQWHUHVVH�SXEEOLFR� ±� DG� HVHPSLR� LO� WUDVSRUWR� SXEEOLFR� ±� VYROWD� GDO� FRQFHVVLRQDULR� GL� SXEEOLFR�
VHUYL]LR��� ULOHYDQGR� LQYHFH� OR� VFRSR�SHU� LO� TXDOH�q�SUHYLVWR� O¶DLXWR�HFRQRPLFR´�� R�� DQFRUD�7$5�
&DPSDQLD�� 6DOHUQR�� VH]�� ,,�� VHQW�� ��PDU]R� ������ Q�� ���� VHFRQGR� FXL� ³O¶DWWLYLWj� DPPLQLVWUDWLYD�
YLQFRODWD�QRQ�HVFOXGH�OD�SUHVHQ]D�GL�LQWHUHVVL�OHJLWWLPL�TXDQGR�HVVD�VLD�SUHRUGLQDWD�DO�VRGGLVID�
FLPHQWR�GL� XQ� EHQ� LQGLYLGXDWR� LQWHUHVVH�SXEEOLFR´� H�� DQDORJDPHQWH��7$5�/RPEDUGLD��%UHVFLD��
VH]��,,��VHQW����GLFHPEUH�������Q��������/D�VWHVVD�LPSRVWD]LRQH�q�SHUz�VWDWD�RJJHWWR�GL�FULWLFKH�
GD�SDUWH�GHOOD�GRWWULQD��FKH�KD�VRWWROLQHDWR�O¶LQHVLVWHQ]D�GL�FULWHUL�JLXULGLFL�RELHWWLYL�LQ�UDJLRQH�GHL�
TXDOL�VWDELOLUH�TXDQGR�XQ¶DWWLYLWj�YLQFRODWD�VLD�LQWHVD�UHDOL]]DUH�XQ�LQWHUHVVH�SXEEOLFR�RSSXUH�XQ�
LQWHUHVVH� SULYDWR�� 3HU� WXWWL�� VL� ULPDQGD� D��$�� 75$9,��Lezioni di giustizia amministrativa�� 7RULQR��
������SS��������H��DQFKH�SHU�JOL�DPSL�ULIHULPHQWL�ELEOLRJUDILFL��D�5��9,//$7$�0��5$0$-2/,��Il prov-
vedimento amministrativo��FLW���SS���������

���3HU�XQR�VJXDUGR�FULWLFR�VXO�GLEDWWLWR�ULJXDUGDQWH�OD�SRVVLELOH�FRQILJXUDELOLWj�GL�LQWHUHVVL�OH�
JLWWLPL�LQQDQ]L�DOO¶DWWLYLWj�YLQFRODWD�GHOO¶DPPLQLVWUD]LRQH��VL�SDUWD�GD�)�*��6&2&$��L’interesse legit-
timo. Storia e teoria, 7RULQR��������S������VV���FKH�VRWWROLQHD�FRPH� LO� WHPD�VLD�VWDWR� LQTXLQDWR�
GDOOD�VXD�FRUUHOD]LRQH�FRQ�OH�YLFHQGH�GHO�ULSDUWR�GL�JLXULVGL]LRQH�H�OH�UHODWLYH�LQFHUWH]]H�GLSHQ�
GDQR�GD�FRPH�VL�LQWHQGD�GDUH�SUHYDOHQ]D��DL�ILQL�GHOOD�GHILQL]LRQH�GHOOD�VLWXD]LRQH�VRJJHWWLYD�D�
IURQWH�GL�DWWLYLWj�YLQFRODWD��DO�SRWHUH�³GHWHUPLQDQWH´�R�DO�SRWHUH�³FRVWLWXWLYR´��FKH��VHFRQGR�O¶$X�
WRUH��SHUPDQH�VHQ]D�GXEELR�DQFKH�QHOO¶DWWLYLWj�YLQFRODWD��)UD�L�VRVWHQLWRUL�GHOO¶LPSRVWD]LRQH�VH�
FRQGR�FXL��LQQDQ]L�DOO¶HVHUFL]LR�GHO�SRWHUH�YLQFRODWR��VL�FRQILJXUHUHEEH�XQD�JDPPD�HWHURJHQHD�H�
FRPSOHVVD�GL�SRVL]LRQL�JLXULGLFKH��FRQ�LQWHUHVVL� OHJLWWLPL�H�GLULWWL�VRJJHWWLYL�FRQYLYHQWL� LQ�FDSR�DL�
GHVWLQDWDUL�GHO�SURYYHGLPHQWR�H�DOOH�DOWUH�SDUWL�GHO�SURFHGLPHQWR��VL�ULFRUGDQR��(��&$6(77$��Diritto 
soggettivo e interesse legittimo: problemi della loro tutela giurisdizionale��LQ�Riv. trim. dir. pubbl���
������S������VV���,G����YRFH��Provvedimento e atto amministrativo,�LQ�Dig. disc. pubbl���;,,��7RUL�
QR��8WHW��������S�������0�6��*,$11,1,��Diritto amministrativo��0LODQR��������,,��S������VV���*��*8$�
5,12��Atti e poteri amministrativi,�0LODQR��������SS�����������SHFXOLDUH�OD�SRVL]LRQH�GL�$��520$12�
7$6621(���YRFH��Situazioni giuridiche soggettive (diritto amministrativo)��LQ�Enc. dir.��$JJ��,,��0L�
ODQR��������FKH�KD�OHJDWR�OD�SURSULD�WUDWWD]LRQH�DO�WHPD�GHOOD�ULVDUFLELOLWj�GHO�GDQQR�GD�OHVLRQH�GL�
LQWHUHVVH� OHJLWWLPR�� ,G��� I problemi di un problema. Spunti in tema di risarcibilità degli interessi 
legittimi��LQ�Dir. amm.�����������S�����VV���,G����YRFH��Risarcimento del danno per lesione di inte-
ressi legittimi�� LQ�Enc. dir.��$JJ��9,��0LODQR�������� ,G���La responsabilità della p.a. tra provvedi-
mento e comportamento (a proposito di un libro recente)�� LQ�Dir. amm.�����������S������VV���)��
)2//,(5,��Logica del sindacato di legittimità sul provvedimento amministrativo�� 3DGRYD�� ������
VSHF������VV���0��0$==$0872��La discrezionalità come criterio di riparto della giurisdizione e gli 
interessi legittimi fondamentali��5HOD]LRQH�DO�&RQYHJQR�LQWHUQD]LRQDOH�VX�)XQ]LRQH�DPPLQLVWUD�
WLYD� H� GLULWWL� GHOOH� SHUVRQH� FRQ� GLVDELOLWj�� 1DSROL�� �� GLFHPEUH� ������ RUD� LQ� www.giustizia-
amministrativa.it.� 'L� VHJQR� FRQWUDULR�� LQYHFH�� O¶LPSRVWD]LRQH� SL�� ULVDOHQWH�� 2�� 5$1(//(77,�� Le 
guarentigie della giustizia nella pubblica amministrazione��,9�HG���0LODQR��������S�������8��%25�
6,��La giustizia amministrativa��3DGRYD��������S������VV���*��0,(/(��Questioni vecchie e nuove in 
materia di distinzione del diritto dall’interesse nella giustizia amministrativD��LQ�Foro amm.��������
S�����VV�������$��520$12��Giurisdizione amministrativa e limiti alla giurisdizione ordinaria��0LOD�
QR��������S������VV���H��VHPSUH�VXO�SLDQR�GHOOD�WXWHOD�ULVDUFLWRULD��,'���Sulla pretesa risarcibilità 
degli interessi legittimi: se sono risarcibili, sono diritti soggettivi�� LQ�Dir. amm.��������,��S�����,G���
Sono risarcibili; ma perché devono essere interessi legittimi?��LQ�Foro it.������������S���������$��
256,�%$77$*/,1,��Attività vincolata e situazioni giuridiche soggettive�� LQ�,G���Scritti giuridici��0LOD�
QR��������S��������JLj�LQ�Riv. trim. dir. proc. civ.,�������S����VV����VSHF��S�������VV���3��*277,��Gli 
atti amministrativi dichiarativi. Aspetti sostanziali e profili di tutela��0LODQR��������S�������/��)(5�
5$5$��Diritti soggettivi ad accertamento amministrativo. Autorizzazione ricognitiva, denuncia so-
stitutiva e modi di produzione degli effetti, 3DGRYD��������VSHF��S�����VV��
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,O� ULIHULPHQWR�D�TXHVWD�FRVWUX]LRQH�VDUHEEH�LQWHUHVVDQWH��VH�QRQ�IRVVH�SHU�
TXHO�ULFKLDPR�DOOD�QRUPD�DWWULEXWLYD�GHO�SRWHUH�FKH��QHO�FDVR�GL�VSHFLH��QRQ�GL�
VWLQJXH�DIIDWWR� IUD�DFFHUWDPHQWR�GHOO¶DGHPSLPHQWR�H�GHOO¶LQDGHPSLPHQWR��SR�
VWR�FKH�FKL�VFULYH�QRQ�ULHVFH�D�LPPDJLQDUVL�LQ�FKH�PRGR�±�GRSR�O¶DPSLR�ULIHUL�
PHQWR�FKH�q�VWDWR�IDWWR�DOOD�OHJLWWLPD]LRQH�FRVWLWX]LRQDOH�GHL�SRWHUL�GHO�*HVWRUH�
±�DYUHEEH�SRWXWR�JLXVWLILFDUH�XQ�FDPELDPHQWR�GHOOD�³JHRPHWULD´�GHJOL�LQWHUHVVL�
WXWHODWL� LQ�PRGR� ³GLUHWWR´�� ³LPPHGLDWR´� H� ³SULPDULR´� LQ� UDJLRQH� GHO� IDWWR� FKH� LO�
*6(� ULFRQRVFD� O¶DGHPSLPHQWR� R�� YLFHYHUVD�� O¶LQDGHPSLPHQWR� GHJOL� REEOLJKL�
JUDYDQWL�VXJOL�RSHUDWRUL�GHO�PHUFDWR�HQHUJHWLFR��

5HVWD�TXLQGL�DQFRUD�RVFXUR�SHUFKp� LO�JLXGLFDQWH�DEELD�YROXWR�HVFOXGHUH� LQ�
UDGLFH�OD�VROX]LRQH�FKH�HUD�VWDWD�SURVSHWWDWD�GDOOD�ULFRUUHQWH��QRQFKp�SURSRVWD�
FRPH�DOWHUQDWLYD�GDO�UHPLWWHQWH��FKH�VL�HUDQR�DQFKH�ULFKLDPDWL�D�XQ�SUHFHGHQWH�
FRQ�LO�TXDOH�OD�VWHVVD�$GXQDQ]D�3OHQDULD�KD�DIIURQWDWR�LO�WHPD�GHOOD�QDWXUD�JLX�
ULGLFD�GHJOL�DWWL�DWWUDYHUVR�FXL�L�&RPXQL�GHWHUPLQDWR�R�ULGHWHUPLQDWR�JOL� LPSRUWL�
UHODWLYL�DO�FRQWULEXWR�GL�FRVWUX]LRQH�GL�FXL�DOO¶DUW�����GHO�G�3�5��Q���������������

,Q�UHOD]LRQH�D�WDOH�IDWWLVSHFLH��OD�IRUPD]LRQH�SOHQDULD�GHO�6XSUHPR�&RQVHV�
VR�DYHYD�LQIDWWL�VDQFLWR�OD�QDWXUD�³SDULWHWLFD´�GHOO¶DFFHUWDPHQWR�UHODWLYR�DOOD�GH�
EHQ]D�GHO�FRQWULEXWR�GL�FRVWUX]LRQH� LQ�UDJLRQH�GHOOD�SUHGHWHUPLQD]LRQH�H�GHO�
O¶RJJHWWLYLWj� GHL� SDUDPHWUL� GD� DSSOLFDUH� D� WDOH� RSHUD]LRQH�� FKH� UHQGHUHEEHUR�
YLQFRODWR�LO�FRQWHJJLR�GD�SDUWH�GHOOD�SXEEOLFD�DPPLQLVWUD]LRQH��FRQVHQWHQGRQH�
D�SULRUL�OD�FRQRVFLELOLWj�H�OD�YHULILFDELOLWj�GD�SDUWH�GHOO¶LQWHUHVVDWR�FRQ�O¶RUGLQDULD�
GLOLJHQ]D��

5LOHYDQGR�TXLQGL�FKH�Qp�OD�GHWHUPLQD]LRQH��Qp�OD�ULGHWHUPLQD]LRQH�GHO�FRQWUL�
EXWR� VDUHEEHUR� HVSUHVVLRQH� GL� XQD� SRWHVWj� SXEEOLFLVWLFD�� FRVWLWXHQGR� LQYHFH�
O¶HVHUFL]LR�GL�XQD�³facoltà connessa alla pretesa creditoria riconosciuta dalla leg-
ge al Comune per il rilascio del permesso di costruire, stante la sua onerosità, 
nell’ambito di un rapporto obbligatorio a carattere paritetico e soggetta, in quan-
to tale, al termine di prescrizione decennale” GHYRQR�FRQVLGHUDUVL�DWWL�LQ�UHOD]LR�
QH�DL�TXDOL “non possono applicarsi né la disciplina dell’autotutela dettata dall’art. 
21-nonies della l. n. 241 del 1990 né, più in generale, le disposizioni previste 
dalla stessa legge per gli atti provvedimentali manifestazioni di LPSHULR´��

7DOH�TXDOLILFD]LRQH�DYHYD�FRQVHQWLWR�DOO¶$GXQDQ]D�SOHQDULD�GL�VWDELOLUH�FKH��
IHUPD� OD� GRYHURVLWj� GHOOD� ULGHWHUPLQD]LRQH�� DOORUTXDQGR� OD� SXEEOLFD� DPPLQL�
VWUD]LRQH�VL�DFFRUJD�FKH�O¶LQL]LDOH�GHWHUPLQD]LRQH�GHJOL�RQHUL�GL�XUEDQL]]D]LRQH�
VLD�GLSHVD�GD�XQ¶LQHVDWWD�DSSOLFD]LRQH�GHOOH� WDEHOOH� R�DQFKH�GD�XQ� VHPSOLFH�
HUURUH�GL�FDOFROR��GHYH�HVFOXGHUVL�FKH�D�WDOL�UDSSRUWL�GL�QDWXUD�PHUDPHQWH�RE�
EOLJDWRULD��FRVu�FRPH�DJOL�DWWL�iure gestionis,�GL�FDUDWWHUH�FRQWDELOH��VL�DSSOLFKL�OD�
GLVFLSOLQD�GHOO¶DXWRWXWHOD�GL� FXL�DOO¶DUW�����nonies� GHOOD� O�� Q�����������R��SL�� LQ�
JHQHUDOH��OD�GLVFLSOLQD�GHWWDWD�GDOOD�VWHVVD�O��Q�����������SHU�JOL�DWWL�SURYYHGL�
PHQWDOL�HVSUHVVLYL�GL�SRWHVWj�SXEEOLFLVWLFD�����
�
�

���,O�ULIHULPHQWR��LQ�SDUWLFRODUH��YD�D�$G��3OHQ���VHQW�����DJRVWR�������Q������LQ�Foro it���������
,,,��S������VV��,Q�GRWWULQD��VXOOR�VSHFLILFR�WHPD��VL�FRQIURQWL�1��3$2/$1721,2��Art. 1, comma 1 ELV��
LQ�1��3$2/$1721,2�$��32/,&(�$��=,72��D�FXUD�GL���La pubblica amministrazione e la sua azione��
7RULQR��������S�����VV���VSHF��S������VV��

���/D�FRQVHJXHQ]D�FKH�QH�q�VWDWD� WUDWWD�q�FKH��QHOO¶RUGLQDULR� WHUPLQH�GHFHQQDOH�GL�SUHVFUL�
]LRQH�� VDUHEEH� ³sempre possibile, e anzi doverosa, da parte della pubblica amministrazione, 
nell’esercizio delle facoltà connesse alla propria posizione creditoria, la rideterminazione del 
contributo, quante volte la pubblica amministrazione si accorga che l’originaria liquidazione di 
questo sia dipesa dall’applicazione inesatta o incoerente di parametri e coefficienti determinati-
vi, vigenti al momento in cui il titolo fu rilasciato, o da un semplice errore di calcolo, con l’ovvia 
esclusione della possibilità di applicare retroattivamente coefficienti successivamente introdotti, 
non vigenti al momento in cui il titolo fu rilasciato´��/D�SURQXQFLD�VL�q�SRL�VSLQWD�ROWUH�H��QHO�GHFL�
GHUH�TXDOL�QRUPH�GL�GLULWWR�SULYDWR�VLDQR�FRQFUHWDPHQWH�DSSOLFDELOL�DO�UDSSRUWR�REEOLJDWRULR�LQGLYL�
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1HOOD� WHVL�GHOO¶(QHO�� WUD� OD� IDWWLVSHFLH� UHODWLYD�DOOD�GHWHUPLQD]LRQH�GHO�FRUUL�
VSHWWLYR�GL�GLULWWR�SXEEOLFR�ULFKLHVWR�SHU�OD�FRPSDUWHFLSD]LRQH�DL�FRVWL�GHOOH�RSH�
UH�GL�XUEDQL]]D]LRQH�H�OD�SUHWHVD�³FUHGLWRULD´�GHO�*6(�YL�VDUHEEH�XQD�FRQYHU�
JHQ]D��EDVDWD�VXOO¶LGHD�FKH�HQWUDPEH�OH�GHWHUPLQD]LRQL�QRQ�DYUHEEHUR�QDWXUD�
DXWRULWDWLYD�� QRQ� FRVWLWXHQGR� HVSOLFD]LRQH� GL� XQD� SRWHVWj� SXEEOLFLVWLFD�� ULVRO�
YHQGRVL�LQYHFH�LQ�XQ�PHUR�DWWR�³ULFRJQLWLYR�H�FRQWDELOH´��LQ�DSSOLFD]LRQH�GL�ULJLGL�
H�SUHVWDELOLWL�SDUDPHWUL�SUHGHILQLWL��WDEHOODUPHQWH�LQ�XQ�FDVR��LQ�IDVH�GL�QRUPD�
]LRQH�VHFRQGDULD��QHOO¶DOWUR���

/D�GLIIHUHQ]D�VRVWDQ]LDOH�� IRUVH�� ULJXDUGD� LO� IDWWR�FKH��QHO�FDVR�GHFLVR�GDO�
O¶$GXQDQ]D�SOHQDULD�QHO�������OD�FRQWURYHUVLD�LQ�RUGLQH�DOOD�VSHWWDQ]D�H�DOOD�OL�
TXLGD]LRQH� GHO� FRQWULEXWR� SHU� JOL� RQHUL� GL� XUEDQL]]D]LRQH� YHGHYD� UHVLVWHQWH�
XQ¶DPPLQLVWUD]LRQH�FRPXQDOH��H�LO�JLXGLFH�DPPLQLVWUDWLYR�HUD�GXQTXH�LQYHVWLWR�
GHOOD�FRQWURYHUVLD�ULVHUYDWD�DOOD�VXD�JLXULVGL]LRQH�HVFOXVLYD��LQ�YLUW��GHOOD�SUHYL�
VLRQH�GL�FXL�DOO¶DUW�������FRPPD����OHWW��I���F�S�D��

7DOH�QRUPD��FRPH�HVSUHVVDPHQWH�SUHFLVDWR�GDOO¶$GXQDQ]D�SOHQDULD��GHYRO�
YH�DO�JLXGLFH�DPPLQLVWUDWLYR�WXWWH�OH�FRQWURYHUVLH�DYHQWL�SHU�RJJHWWR�JOL�³DWWL´�H�L�
³SURYYHGLPHQWL´�GHOOH�SXEEOLFKH�DPPLQLVWUD]LRQL� LQ�PDWHULD�XUEDQLVWLFD�H�HGLOL�
]LD�� FRQFHUQHQWH� WXWWL� JOL� DVSHWWL� GHOO¶XVR�GHO� WHUULWRULR��TXLQGL�DQFKH� O¶DFFHUWD�
PHQWR�UHODWLYR�D�XQ�UDSSRUWR�GL�FUHGLWR�FKH�SUHVFLQGD�GDOO¶HVLVWHQ]D�GL�SURYYH�
GLPHQWL� GHOOD�SXEEOLFD�DPPLQLVWUD]LRQH��DQFRUFKp�VL� WUDWWL� GL� DWWL� QRQ�VRJJHWWL�
DOOH�UHJROH�GHOOH�D]LRQL�LPSXJQDWRULH�DQQXOODWRULH�H�DL�ULVSHWWLYL�WHUPLQL�GL�GHFD�
GHQ]D�����

,Q�DOWUH�SDUROH�� LO� SUREOHPD�GHOOD�GHWHUPLQD]LRQH�GHL� FRQILQL� WUD�SXEEOLFR�H�
SULYDWR�����QHO� FDVR�YDJOLDWR�QHO������� ULJXDUGDYD� OD� ULFRQRVFLXWD�HVLVWHQ]D�GL�
XQD�³DWWLYLWj�GL�JHVWLRQH´����GHOO¶DPPLQLVWUD]LRQH�FRPXQDOH��FKH�FRQVLVWHYD�QHO�
O¶HVHUFL]LR�GHOOD�FDSDFLWj�GL�GLULWWR�SULYDWR�VWUXPHQWDOH�ULVSHWWR�DO�proprium�GHO�
O¶DWWLYLWj�DPPLQLVWUDWLYD��FRQVLVWHQWH�QHOOD�VXFFHVVLYD�H� LQGLSHQGHQWH�IXQ]LRQH�
VDQ]LRQDWRULD��IDFHQWH�FDSR�DOOR�VWHVVR�HQWH��

9LFHYHUVD��QHO�FDVR�FKH�FL�RFFXSD�� LO�JLXGLFDQWH�KD�GRYXWR�GHGLFDUH�SDUWH�
GHOOD� SURSULD� DQDOLVL� SUHOLPLQDUH�DOOH� FRQVLGHUD]LRQL� FRQFHUQHQWL� OD� QDWXUD�GHO�
*6(��VRJJHWWR�DYHQWH�YHVWH�IRUPDOPHQWH�SULYDWD��QRQFKp�GHOOD�VSHFLILFD�IXQ�
]LRQH�GDOOR�VWHVVR�HVHUFLWDWD��ULIHULELOH�DJOL�DUWW�����H�����FRPPD����&RVW��
�
�

GXDWR��D�QRUPD�GHO�FRPPD���bis��GHOO¶DUW����O��Q������������KD�ULWHQXWR�QRQ�DSSOLFDELOH�OD�GLVFLSOL�
QD�GHOO¶HUURUH�ULFRQRVFLELOH��GL�FXL�DOO¶DUW�������F�F����6HFRQGR�OD�SOHQDULD��YLFHYHUVD��O¶HYHQWXDOH�
HUURUH�GHOO¶DPPLQLVWUD]LRQH�GHYH� ULWHQHUVL� VHPSUH� ULFRQRVFLELOH�GDO�SULYDWR�FKH�� FRQ� O¶RUGLQDULD�
GLOLJHQ]D�ULFKLHVWD�GDJOL�DUWW�������H������F�F���SXz�H�GHYH�FRQWUROODUH� O¶HVDWWH]]D�GHOOH�RSHUD�
]LRQL�GL�FDOFROR�VLQ�GDO�SULPR�DWWR�FRQ�FXL�YLHQH�GHWHUPLQDWR��

���7DOL�FRQWURYHUVLH�LQWURGXFRQR��LQIDWWL��³un giudizio su un rapporto, sicché le questioni con-
cernenti l’esistenza e l’entità del debito, involgendo posizioni di diritto soggettivo, sono sottratte 
agli ordinari termini decadenziali del giudizio impugnatorio, pur in presenza di atti amministrativi 
da definire pertanto come paritetici, presentandosi come un giudizio di accertamento di un rap-
porto obbligatorio, attivabile nell’ordinario termine di prescrizione´��FIU��&RQV��6WDWR��VH]��9�����
RWWREUH�������Q��������&�*�$���VHQW�����PDJJLR�������QQ������H������7$5�SHU� OD�&DPSDQLD�±�
VHGH�GL�1DSROL��VH]��9,����VHWWHPEUH�������Q���������

���,O� SUREOHPD�KD�GD�VHPSUH� LQWHUHVVDWR� OD�GRWWULQD�DPPLQLVWUDWLYLVWD�� ,Q�RULJLQH�� LO�PDJJLRU�
FRLQYROJLPHQWR�ULJXDUGDYD� O¶HVVHQ]D�VWHVVD�GHO�GLULWWR�DPPLQLVWUDWLYR��RVVLD� LO�SURFHVVR�GL�SUR�
JUHVVLYD�HPDQFLSD]LRQH�GL�XQ�RUGLQDPHQWR�GL�UHJROH�QDVFHQWH��LO�FXL�VWXGLR�GRYHYD�DXWRQRPL]�
]DUVL�FRPSOHWDPHQWH�GDOOH�FDWHJRULH�GHO�GLULWWR�SULYDWR��4XHVWH�HUDQR� OH� LPSRVWD]LRQL�GL�*��9(�
'(/��Droit administratif��3DULJL��������SS���������2��0$<(5��Droit administratif allemand��3DULJL��
������S�����VV��H��VXFFHVVLYDPHQWH�GL�)��&$00(2��Corso di diritto amministrativo��3DGRYD��������
S�����VV��6XO�SXQWR�VL�FRQIURQWL�O¶LPSRVWD]LRQH�GL�9��&(58//,�,5(//,��Note critiche in tema di attività 
amministrativa secondo moduli negoziali��LQ�Dir. Amm������������S������VV��

���/D�FDWHJRULD��VWRULFDPHQWH��VL�ID�ULVDOLUH�DJOL�VWXGL�GL�2��5$1(//(77,��Per la distinzione degli 
atti d’imperio e di gestione��������LQ�(��)(55$5,�%��625',��D�FXUD�GL���Scritti giuridici scelti��YRO��,,,��
Gli atti amministrativi��1DSROL��������S������VV��



�

ZŝǀŝƐƚĂ�ĚĞůůĂ�ZĞŐŽůĂǌŝŽŶĞ�ĚĞŝ�ŵĞƌĐĂƚŝ
&ĂƐĐŝĐŽůŽ�ϭͮ�ϮϬϮϬ� ����

'D�XQ�ODWR��LO�SUREOHPD�VL�q�FLRq�SRVWR�FRQ�ULIHULPHQWR�DOOD�SRVVLELOLWj�RUPDL�
JHQHUDOL]]DWD� FKH� OH� SXEEOLFKH� DPPLQLVWUD]LRQL� SRVVDQR� ULFRUUHUH� DJOL� VWUX�
PHQWL�SULYDWLVWLFL�DQFKH�SHU�OD�FXUD�FRQFUHWD�GHOO¶LQWHUHVVH�SXEEOLFR�����SRVVLELOL�
Wj�FKH�GLYHQWD�QHFHVVLWj��VWDQWH�O¶LQWURGX]LRQH�GHOO¶DUW�����FRPPD���bis� GHOOD�O��
Q�� ���������� ODGGRYH� OH� SXEEOLFKH� DPPLQLVWUD]LRQL� DJLVFDQR�QHOO¶DGR]LRQH�GL�
³DWWL�GL�QDWXUD�QRQ�DXWRULWDWLYD´�����

'DOO¶DOWUR��VL�q�SRVWR�LQ�UHOD]LRQH�DOOD�SRVVLELOLWj�FKH�DWWL�HPHVVL�GD�SULYDWL�LQ�
YHVWLWL�GL�IXQ]LRQL�SXEEOLFKH�±�IHQRPHQR�SHU�OD�FXL�GHVFUL]LRQH�VL�ID�RUPDL�ULIH�
ULPHQWR� DOO¶HVSUHVVLRQH� ³HVHUFL]LR� SULYDWR� GL� IXQ]LRQL� H� VHUYL]L� SXEEOLFL´� ���� ±�
IRVVHUR�LQGLYLGXDWL�FRPH�DWWL�SURYYHGLPHQWDOL��

,�SLDQL��DQFRUFKp�WHRULFDPHQWH�EHQ�GLVWLQWL��FRQYHUJRQR�H�V¶LQWUHFFLDQR�ODG�
GRYH� LO� ULFRUVR�DJOL� VWUXPHQWL�SULYDWLVWLFL�QRQ�HVFOXVH� O¶HVLVWHQ]D�Qp�GL�XQ�XVR�
GLVFUH]LRQDOH� GL� WDOH� FDSDFLWj�� Qp� LO� GLUHWWR� SHUVHJXLPHQWR� GHL� ILQL� SURSUL� FKH�
VRQR� FRQIHULWL� GDOOD� OHJJH� FRVu� FRPH�� DQDORJDPHQWH�� VHPEUD� RUPDL� HVVHUVL�
�
�

���6XO�SXQWR�VL�q�HVSUHVVR�DQFKH�0�6��*,$11,1,�� �YRFH��Attività amministrativa�� LQ�Enc. Dir���
YRO�� ,,,��������S������VV�� ,Q�JLXULVSUXGHQ]D��VL� ULWLHQH�³ormai consolidato il principio in forza del 
quale normalmente l’amministrazione può eseguire i compiti istituzionali affidatile dall’ordina-
mento, tanto mediante l’uso di strumenti autoritativi, quanto attraverso l’applicazione di istituti di 
diritto comune. Ne deriva che, assai frequentemente, la finalità pubblicistica è presente in atti di 
diritto comune, che restano comunque disciplinati dalla normativa civilistica. Sotto altro profilo, è 
evidente che l’attività delle amministrazioni, anche se formalmente connotata da aspetti civilisti-
ci, deve sempre rispettare il generale criterio di adeguata tutela dell’interesse pubblico, senza 
per questo trasformarsi in attività di carattere autoritativo´� &RVu�� &RQV�� 6WDWR�� VH]�� 9�� VHQW��
�����������

���6XO�GLVFXVVR�VSHWWUR�G¶DSSOLFD]LRQH�GHO�FRPPD���bis O��Q����������,�LQWURGRWWR�GDOOD�O�����IHE�
EUDLR� ������ Q�� ���� VL� FRQIURQWLQR�� )�� /,*825,��L’attività non autoritativa tra diritto privato e diritto 
pubblico. A proposito del comma 1 ELV�� LQ�$$�99���Studi sul procedimento e sul provvedimento 
amministrativo��������S�����VV���*��1$32/,7$12��L’attività amministrativa e il diritto privato��LQ�Giorn. 
dir. amm������������S������VV���/��,$11277$��L’adozione di atti autoritativi secondo il diritto privato��LQ�
*��&OHPHQWH�'L�6DQ�/XFD��D�FXUD�GL���La nuova disciplina dell’attività amministrativa dopo la rifor-
ma della legge sul procedimento��7RULQR��������$��32/,&(��L’adozione di atti non autoritativi secon-
do il diritto privato��LQ�*��&/(0(17(�',�6$1�/8&$��D�FXUD�GL���La nuova disciplina dell’attività ammini-
strativa dopo la riforma della legge sul procedimento��FLW���S������VV���$��75$9,��Autoritatività e tutela 
giuridizionale: quali novità?, in Riforma della L. 241/1990 e processo amministrativo�� LQ� Il Foro 
amm. TAR��������suppl. 6/05, S�����VV���0��$7(//,��Attività non autoritativa: largo al diritto privato��
LQ�Guida al diritto������������S�����VV���9��&(58//,�,5(//,��Verso un più compiuto assetto della disci-
plina generale dell’azione amministrativa (primo commento alla l. n. 15/05 recante modifiche e in-
tegrazione alla l. n. 241/90)��LQ�www.astridonline.it��1��3$2/$1721,2��Art. 1, comma 1 ELV��FLW���VSHF��
S������VV���H��SL��GL�UHFHQWH��)��'(�/(21$5',6�� I principi generali dell’attività amministrativa�� LQ�$��
5RPDQR��D�FXUD�GL���L’azione amministrativa��7RULQR��������S�����VV��

���6XO�SXQWR��SHU�XQD�SURVSHWWLYD�HYROXWLYD��VL�ULPDQGD�D��*��9,6(17,1,��Partecipazioni pubbli-
che in società di diritto comune e di diritto speciale��0LODQR��������*��5266,��Gli enti pubblici��%R�
ORJQD��������&��,%%$��Le società «legali»,�7RULQR��������0��5(11$��Le società per azioni in mano 
pubblica: il caso delle s.p.a. derivanti dalla trasformazione di enti pubblici economici ed aziende 
autonome statali��7RULQR��������)��'(�/(21$5',6��Soggettività privata e azione amministrativa: 
cura dell’interesse generale e autonomia privata nei nuovi modelli di amministrazione��3DGRYD��
������)��*2,6,6��Contributo allo studio delle società in mano pubblica come persone giuridiche��
0LODQR��������3��3,==$��Le società per azioni di diritto singolare tra partecipazioni pubbliche e 
nuovi modelli organizzativi��0LODQR��������*��*581(5��Enti pubblici a struttura di Spa: Contributo 
allo studio delle società «legali» in mano pubblica di rilievo nazionale��7RULQR��������'��&26,��
Enti pubblici. Organismi pubblici in forma privata, enti privati di rilievo pubblico��5RPD�� ������
0�*��'(//$�6&$/$��Società per azioni e Stato imprenditore,�1DSROL��������5��856,��Società ad 
evidenza pubblica: la governance delle imprese partecipate da Regioni ed Enti locali��1DSROL��
������6��7255,&(//,��I contratti tra privati come strumenti di regolazione pubblica��LQ�*��)$/&21�
%��0$5&+(77,� �D� FXUD� GL���Pubblico e privato nell’organizzazione e nell’azione amministrativa. 
Problemi e prospettive��3DGRYD��������S������VV��H�6��3(//,==$5,��Soggetti privati che esercitano 
funzioni procedimentali: i rapporti con l’organizzazione amministrativa tra pubblico e privato�� LQ�
%��0$5&+(77,� �D� FXUD� GL���Pubblico e privato. Oltre i confini dell’amministrazione tradizionale��
3DGRYD��������S������VV���
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SURJUHVVLYDPHQWH� VIXPDWD� OD� ³EDVH� VRJJHWWLYD´� GHOOD� WLWRODULWj� GHO� SRWHUH� GL�
HPDQD]LRQH�GHO�SURYYHGLPHQWR�����

Ê�GHO�UHVWR�JLj�VWDWR�QRWDWR�FRPH�LO�FRQILQH�IUD�DWWLYLWj�FRQVHQVXDOH�H�DWWLYLWj�
DXWRULWDWLYD��FRVu�FRPH�TXHOOR�IUD�VRJJHWWL�SXEEOLFL�H�VRJJHWWL�SULYDWL��VL�VLD�IDWWR�
VHPSUH�SL��ODELOH��D�IURQWH�GL�XQD�QR]LRQH�GL�SXEEOLFD�DPPLQLVWUD]LRQH�±�VLD�LQ�
VHQVR�RJJHWWLYR��VLD�LQ�VHQVR�VRJJHWWLYR�±�VHPSUH�SL��³GXWWLOH´������LQ�UDJLRQH�GL�
GXH� RUGLQL� GL� IDWWRUL� EHQ� LQGLYLGXDELOL�� TXDOL� O¶HVLJHQ]D� GL� DVVLFXUDUH� XQ� DGH�
JXDPHQWR�DO�GLULWWR�GHOO¶8QLRQH�HXURSHD����H��LQ�VHFRQGR�OXRJR��OD�VROX]LRQH�GL�
PROWH� GHOOH� TXHVWLRQL� GL� ULSDUWR� GHOOD� JLXULVGL]LRQH�� QHOO¶RWWLFD� GL� XQ� DFFUHVFL�
PHQWR�GHOOD�JDUDQ]LD�O¶HIIHWWLYLWj�GHOOD�WXWHOD�JLXULVGL]LRQDOH�����

1HO�FDVR�GL�VSHFLH��SDUH�HYLGHQWH�FKH�LO�ULFKLDPR�DOOD�QDWXUD�GHO�*6(�FRPH�
VRJJHWWR�IRUPDOPHQWH�SULYDWR�LQFDULFDWR�GL�IXQ]LRQL�SXEEOLFKH�QRQ�DVVROYD�DOOD�
SULPD�GHOOH�GXH�HVLJHQ]H�PD��SLXWWRVWR��SUHVLGL�OD�VHFRQGD��

%HQFKp�VLD�RUPDL�FKLDUR�±�D�SDUWLUH�GDOO¶DUW�����FRPPD���� O��Q�����������H�
GHOO¶DUW�����GHO�G�OJV�����PDU]R�������Q�����H��RJJL��JUD]LH�DOO¶DUW�����FRPPD����
F�S�D��±�FKH�LO�SUREOHPD�GHO�ULFRQRVFLPHQWR�GHOOD�JLXULVGL]LRQH�HVFOXVLYD�LQ�UH�
OD]LRQH�DG�DWWL�HPDQDWL�GD�VRJJHWWL�SULYDWL�QRQ�VLD�SL��LQYDOLFDELOH�����O¶LQFLDPSR�
�
�

���7DQWR�FKH�SDUWH�GHOOD�GRWWULQD�ULWLHQH�FKH�RUPDL�OD�VRJJHWWLYLWj�GHEED�ULWHQHUVL�HVFOXVD�GDO�
FDWDORJR�GHJOL�HOHPHQWL�HVVHQ]LDOL�FRVWLWXWLYL�LO�SURYYHGLPHQWR��&IU��%��&$9$//2��Provvedimenti e 
atti amministrativi, in *��6$17$1,(//2��GLUHWWR�GD���Trattato di diritto amministrativo��YRO��,,,��3DGR�
YD��������S������6��&$66(6(��Le basi del diritto amministrativo��9,�HG���0LODQR��������S�������)��
%$66,��/H]LRQL�GL�GLULWWR�DPPLQLVWUDWLYR��0LODQR��������S������VHFRQGR�FXL� LO� VRJJHWWR�q�XQ�quid�
FKH�VWD�DO�GL�IXRUL�GHO�SURYYHGLPHQWR��GLYHQHQGRQH�OD�IRQWH�LQ�VHQVR�³DWHFQLFR�R�PDWHULDOH´��*��
&2562��Manuale di diritto amministrativo�� ,,,� HG��� 7RULQR�� ������ S�� ����� 0�6�� *,$11,1,��Diritto 
amministrativo��FLW���YRO�� ,,��S�������GHILQLVFH� OD�FRPSHWHQ]D�H� OD� OHJLWWLPD]LRQH�GHJOL� ³SVHXGRH�
OHPHQWL´��FLRq�IDWWL�JLXULGLFL�HVWHUQL�DOOD�IDWWLVSHFLH�SURYYHGLPHQWDOH��%�*��0$77$5(//$��Fortuna e 
decadenza dell’imperatività del provvedimento amministrativo��LQ�Riv. trim. dir. pubb������������S��
����DIIHUPD��³6H�F¶q�XQD�FRVWDQWH�QHOOD�WHRULD�GHOO¶DWWR�H�LQ�TXHOOD�GHO�SURYYHGLPHQWR�DPPLQLVWUD�
WLYR��SHU�FRPH�VL�VRQR�IRUPDWH�QHO�FRUVR�GHO�1RYHFHQWR��q�OD�SURYHQLHQ]D�GD�XQD�SXEEOLFD�DP�
PLQLVWUD]LRQH��LO�SURYYHGLPHQWR�q�XQ�DWWR�GL�GLULWWR�SXEEOLFR�� LQ�FRQWUDSSRVL]LRQH�DJOL�DWWL�SULYDWL��
LQ�SULPR�OXRJR�SHUFKp�SURYLHQH�GD�XQ�VRJJHWWR�SXEEOLFR´��6L�YHGD�DQFKH� OD�ULFRVWUX]LRQH�GL�$��
/2//,��L’atto amministrativo nell’ordinamento democratico. Studio sulla qualificazione giuridica��
0LODQR��������S�������VHFRQGR�FXL�³LO�VROR�FDUDWWHUH�XQLWDULR�GHOOD�FDWHJRULD�GHJOL�DWWL�DPPLQLVWUD�
WLYL��FKH�SRVVD�IDU�FRUULVSRQGHUH�DOOD�ORFX]LRQH�XQLILFDQWH�XWLOL]]DWD�GDO�OHJLVODWRUH��³DWWR�DPPLQL�
VWUDWLYR´�� XQ� VLJQLILFDWR� SDULPHQWL� XQLWDULR´� VLD� LO� IDWWR� FKH� OD� GLVFLSOLQD� ³HYLGHQ]LD� QHOO¶DWWR�
GHOO¶DPPLQLVWUD]LRQH�OD�VSHFLILFLWj�GHOO¶DSSDUDWR�DPPLQLVWUDWLYR��LQ�TXDQWR�VRJJHWWR�HVSRQHQ]LDOH�
GHOO¶LQWHUHVVH�SXEEOLFR´��3HU�XQD�ULFRJQL]LRQH�FRPSOHWD�VXO�WHPD��QRQFKp�SHU�O¶DPSLD�ELEOLRJUDILD�
ULSRUWDWD��VL�YHGD�5��9,//$7$�0��5$0$-2/,, Il provvedimento amministrativo��FLW���S������VV��

���3HU�XQ¶DQDOLVL�JHQHUDOH�GL�TXHVWR�FRPSOHVVLYR�IHQRPHQR�VL�ULQYLD�D�*��1$32/,7$12��3XEEOLFR�
H�SULYDWR��FLW������VV���PD�FIU��DOWUHVu�)��'(�/(21$5',6��Il concetto di organo indiretto: verso nuove 
ipotesi di applicazione dell’esercizio privato di funzioni pubbliche��LQ�Dir. amm�������������VV���,G���
6oggettività privata e azione amministrativa. Cura dell’interesse generale e autonomia privata nei 
nuovi modelli di amministrazionH��3DGRYD��������)�*��6&2&$�� �YRFH��Attività amministrativa��FLW���
����VV���$��0$/721,��Il conferimento di potestà pubbliche ai privati��7RULQR��������&��0$5=82/,��Note 
in punto di vizi dell’atto “amministrativo” del soggetto privato��LQ�Studi in onore di Alberto Romano��
9RO��,��1DSROL��������S�������1��3(&&+,2/,��Soggetti privati ed esercizio di funzioni amministrative��LQ�
Studi in onore di Alberto Romano�� FLW��� S�� �����(��)2//,(5,�� Il sindacato giurisdizionale sugli atti 
soggettivamente privati e oggettivamente amministrativi��LQ�Giur. It���������S�������VV���9��&(58//,�
,5(//,��L’amministrazione “costituzionalizzata” e il diritto pubblico della proprietà e dell’impresa��7R�
ULQR��������S�������VRVWLHQH�FKH�QHO�FDVR�GL�VRJJHWWL�VROR�IRUPDOPHQWH�SULYDWL�VLD�PHQR�QHWWD�OD�GL�
VWLQ]LRQH�WUD�SHUVHJXLPHQWR�GHOO¶LQWHUHVVH�SURSULR�H�GL�TXHOOR�SXEEOLFR��

���6L�FRQIURQWL�LQ�SXQWR�9��&(58//,�,5(//,��³Atti amministrativi” di soggetti privati e tutela giuri-
sdizionale: a proposito della legge Merloni, nota a sent. Cons. Stato, sez. V, 7 giugno 1999, n. 
295��LQ�*LRUQ��GLU��DPP���������S�������VV��

���6XO�SXQWR�FIU��ULDVVXQWLYDPHQWH��%�*��0$77$5(//$��Il provvedimento amministrativo: strut-
tura del provvedimento, LQ�9��&(58//,�,5(//,��D�FXUD�GL�, La disciplina generale dell’azione ammi-
nistrativa, 1DSROL��������S������H�S������VV��

���1��3$2/$1721,2��VXE�Art. 7��LQ�5��*$52)2/,�*��)(55$5,��D�FXUD�GL���Codice del processo am-
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DYUHEEH�SRWXWR� ULJXDUGDUH� OD�QHFHVVLWj�GL� FRRUGLQDUH� WDOH�SULQFLSLR�GL�SRUWDWD�
JHQHUDOH�FRQ�LO�GLVSRVWR�GHOO¶DUW�������FRPPD����OHWW��R���F�S�D���FKH�GHYROYH�DOOD�
JLXULVGL]LRQH�HVFOXVLYD�GHO�JLXGLFH�DPPLQLVWUDWLYR�WXWWH�OH�³controversie, incluse 
quelle risarcitorie, attinenti alle procedure e ai provvedimenti della pubblica 
amministrazione concernenti la produzione di energia, i rigassificatori, i ga-
sdotti di importazione, le centrali termoelettriche e quelle relative ad infrastrut-
ture di trasporto ricomprese o da ricomprendere nella rete di trasmissione na-
zionale o rete nazionale di gasdotti´��

,Q�TXHVWR�TXDGUR�QRUPDWLYR��SDUWHQGR�GDOO¶DVVXQWR�FKH�LO�*6(�VLD�VRJJHWWR�
HTXLSDUDWR�DOOH�SXEEOLFKH�DPPLQLVWUD]LRQL�R��FRPXQTXH�� WHQXWR�DO�ULVSHWWR�GHL�
SULQFLSL�GHO�SURFHGLPHQWR�DPPLQLVWUDWLYR�±�D�QRUPD�GHOO¶DUW����FRPPD���F�S�D��
±�q�SRVVLELOH�FKH��SHU�QRQ�PLQDUH�OD�IRQGDWH]]D�GHOOD�JLXULVGL]LRQH�HVFOXVLYD�����
OD� GHFLVLRQH� QRQ� DEELD� YROXWR� HVFOXGHUH� LQ� UDGLFH� O¶HVVHQ]D� ³SURFHGXUDOH´� H�
³SURYYHGLPHQWDOH´�GHOO¶DFFHUWDPHQWR�RSHUDWR�GDO�*HVWRUH"�

Ê�SODXVLELOH�FKH� LO� JLXGLFDQWH�QRQ�DEELD�YROXWR�HVSRUVL�D� IXWXUH�SURVSHWWD�
]LRQL�GL�XQD�FDUHQ]D�GL�JLXULVGL]LRQH�DPPLQLVWUDWLYD��DOOD�OXFH�GHL�UDQJKL�GHILQLWL�
GDOO¶DUW�������FRPPD���OHWWHUD�R������
�
�

ministrativo��������S�����VV���VSHF��S������ LQ� WHPD�FIU��DOWUHVu�$��75$9,��La giurisdizione esclusiva 
prevista dagli artt. 33 e 34 d.leg. 31 marzo 1998, n. 80, dopo la sentenza della Corte costituzionale 
6 luglio 2004, n. 204��LQ�)RUR�LW��������������VV��H�0��5$0$-2/,��Le forme della giurisdizione: legit-
timità, esclusiva, merito��LQ�%��6$66$1,�5��9,//$7$��D�FXUD�GL���Il codice del processo amministrativo. 
Dalla giustizia amministrativa al diritto processuale amministrativo��7RULQR��������S������VV��

���/¶LPSRVWD]LRQH�VFHOWD�GDO�JLXGLFDQWH�q�LQ�OLQHD�FRQ�L�SUHFHGHQWL�FKH�KDQQR�DIIHUPDWR�FKH�LO�
*HVWRUH��SXU�DYHQGR�XQD�YHVWH�IRUPDOPHQWH�SULYDWD��HVHUFLWD�IXQ]LRQL�SXEEOLFLVWLFKH�D�JDUDQ]LD�GL�
ULOHYDQWL� LQWHUHVVL� VLD� SXEEOLFL�� VLD� SULYDWL�� H�� QHOO¶HVHUFL]LR� GL� WDOL� IXQ]LRQL�� OH� UHODWLYH� FRQWURYHUVLH�
ULHQWUDQR�QHOOD�JLXULVGL]LRQH�HVFOXVLYD��6L�FRQIURQWLQR�VH]��XQ���RUG�����DSULOH�������Q��������H�RUG��
���GLFHPEUH�������Q���������LQ�Foro it���������,��S������VV����RUG�����DSULOH�������QQ���������������
H��������RUG�����JLXJQR�������Q���������LQ�Foro amm.,�������S������VV����

���6L�EDGL�FKH��LQ�SDVVDWR��VL�HUD�SL��YROWH�DIIHUPDWD�OD�JLXULVGL]LRQH�GHO�JLXGLFH�RUGLQDULR��SHU�
HVHPSLR�ULVSHWWR�DL�SURYYHGLPHQWL�GHO�*HVWRUH�GHOOD�UHWH�HOHWWULFD�QD]LRQDOH��*571��OH�FXL�IXQ�
]LRQL� VRQR� SRL� VWDWH� WUDVIHULWH� D� 7HUQD� QHO� ������ FRQ� OD� WUDVIRUPD]LRQH� GHO� *HVWRUH� LQ� *6(�
V�S�D����SHU�OH�FRQWURYHUVLH�LQ�PDWHULD�GL�FRQQHVVLRQH�DOOD�UHWH�HOHWWULFD��DWWLYLWj�GL�FXL�VL�DIIHUPD�
YD�SDFLILFDPHQWH�OD�QDWXUD�YLQFRODWD��&IU��&RQV��6WDWR��VH]��9,��VHQW����DJRVWR�������Q��������LQ�
Foro amm. – Cons. Stato��������S���������VHFRQGR�FXL�³,�JHVWRUL�GL�UHWH��DO�ILQH�GHOO¶RSHUD]LRQH�
GL� FRQQHVVLRQH��QRQ�HVHJXRQR� OD�YDOXWD]LRQH�GL� LQWHUHVVL�SXEEOLFL� R� OD�SRQGHUD]LRQH�GL�TXHVWL�
FRQ� LQWHUHVVL�SULYDWL��RYYHUR�HVHUFLWDQR�XQ�SRWHUH�DPPLQLVWUDWLYR��PD�VYROJRQR�XQ¶DWWLYLWj�GL� UL�
FRQGX]LRQH�DOOD�VLQJROD�RSHUD]LRQH�GL�FRQQHVVLRQH�GL�SUHVFUL]LRQL�JHQHUDOL�D�FRQWHQXWR�WHFQLFR��
GHWWDJOLDWDPHQWH�GHILQLWH�GDOO¶DXWRULWj�SHU�O¶HQHUJLD�HOHWWULFD�H�LO�JDV��FRQGRWWD�ULVFRQWUDQGR�O¶RJ�
JHWWLYD�VXVVLVWHQ]D�R�PHQR�GHOOH�FRQGL]LRQL�SUHRUGLQDWH��FRQ�O¶REEOLJR�GHOOD�FRQQHVVLRQH�LQ�FDVR�
SRVLWLYR�H�FRQ�LO�FRUULVSRQGHQWH�WLWROR�GHO�SURGXWWRUH�D�FKH�VLD�SHUFLz�HVHJXLWD��VL�WUDWWD�SHUWDQWR�
GL�VRJJHWWL�FKH�DJLVFRQR�SULYDWLVWLFDPHQWH�QHOO¶HVHFX]LRQH�GL�XQD�VSHFLILFD�RSHUD]LRQH�QHO�PHU�
FDWR� HOHWWULFR� �«��� OH� UHODWLYH� FRQWURYHUVLH� QRQ� ULHQWUDQR� SHUFLz� QHOOD� JLXULVGL]LRQH� GHO� JLXGLFH�
DPPLQLVWUDWLYR�SRLFKp�QRQ�YL�VL�ULVFRQWUD�O¶HVHUFL]LR�R�LO�PDQFDWR�HVHUFL]LR�GHO�SRWHUH�DPPLQLVWUD�
WLYR��DUW����F�S�D���H�SHUFLz�QHSSXUH�OR�VYROJLPHQWR��DL�VHQVL�GHOO¶DUW�������FRPPD����OHWW��F��F�S�D��
FKH�LQGLYLGXD�OH�PDWHULH�GL�JLXULVGL]LRQH�HVFOXVLYD��GL�XQ�SURFHGLPHQWR�DPPLQLVWUDWLYR��«��RYYH�
UR���«��ULJXDUGR�DOOD�YLJLODQ]D�VXOO¶HVHUFL]LR�GL�XQ�VHUYL]LR�GL�SXEEOLFD�XWLOLWj”.  

4XHVWD� LPSRVWD]LRQH�q�VWDWD�GL� UHFHQWH� ULYLVWD�GD�7$5�/D]LR��VH]�� ,,,�ter�� VHQW�����PDJJLR�
������Q��������FKH��DOO¶HVLWR�GHOOD�ULFRJQL]LRQH�GHO�FRPSOHVVLYR�TXDGUR�QRUPDWLYR��KD�DIIHUPDWR�
FKH�VRQR�GD�ULFRQGXUUH�DOO¶DUW�������FRPPD����OHWW��R���F�S�D��³WXWWH�OH�SURFHGXUH�H�WXWWL�L�SURYYH�
GLPHQWL� FKH�VLDQR�DGRWWDWL� GD�XQD�SXEEOLFD�DPPLQLVWUD]LRQH� �H��TXLQGL�� LQHYLWDELOPHQWH��DQFKH�
GDOOH� VRFLHWj� FRQFHVVLRQDULH� GHOOD� GLVWULEX]LRQH� GHOO¶HQHUJLD�� DL� VHQVL� GHOO¶DUW�� ��� G�OJV�� Q��
���������FKH�DEELDQR�DWWLQHQ]D�FRQ�OD�PDWHULD�GHOOD�SURGX]LRQH�GL�HQHUJLD��SXUFKp�RYYLDPHQWH��
VHFRQGR� L� FRQVROLGDWL� DSSURGL� GHOOD� JLXULVSUXGHQ]D� FRVWLWX]LRQDOH� �WUDFFLDWL� JLj� GDOOD� VHQW�� Q��
���������GHOOD�&RQVXOWD���VLD�FRPXQTXH�ULQYHQLELOH� O¶HVHUFL]LR�GL�XQ�SXEEOLFR�SRWHUH´�� LYL�FRP�
SUHVL��SHUWDQWR��DQFKH�L�SURYYHGLPHQWL�FRQ�L�TXDOL�OH�VRFLHWj�FRQFHVVLRQDULH�GHOO¶DWWLYLWj�GL�GLVWUL�
EX]LRQH�DFFROJRQR�R�UHVSLQJRQR�OH�ULFKLHVWH�GL�FRQQHVVLRQH��L�TXDOL�±�VHFRQGR�LO�7$5�±�QRQ�VR�
QR�SULYL�GL�³ULVYROWL�SHU�O¶LQWHUHVVH�SXEEOLFR´��SRVWR�FKH�WDOL�VRFLHWj�FRQFHVVLRQDULH��VRQR�FKLDPDWH�
D� WXWHODUH� OR�VYLOXSSR�GHOOH� IRQWL� ULQQRYDELOL�� FRQ�XQ�REEOLJR�GL� FRQQHVVLRQH�SULRULWDULD�DOOD� UHWH�
GHJOL� LPSLDQWL�DOLPHQWDWL�GD�IRQWL�ULQQRYDELOL�H�TXLQGL�³HVVH�VRQR��«��GHVWLQDWDULH�GHOO¶REEOLJR�GL�
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,�GXEEL��LQ�RJQL�FDVR��DOHJJLDQR�VX�TXHVWD�SURQXQFLD��SRLFKp��DQFRUD�XQD�YRO�
WD��OD�3OHQDULD�KD�DIIURQWDWR�OD�TXHVWLRQH a contrario, LQ�XQ�IXJDFH�SDVVDJJLR�IL�
QDOH��RYH��SHU�OHJLWWLPDUH�OD�³VROX]LRQH�GXDOH´�DGRWWDWD��KD�ULWHQXWR�³la scelta le-
gislativa, non altrimenti giustificabile ove non connessa all’esercizio di poteri 
amministrativi (…), di affidare alla cognizione esclusiva del giudice amministrati-
vo la giurisdizione anche di questa materia, sia che vengano in gioco poteri au-
toritativi in senso tecnico e quindi interessi legittimi, sia che si controverta di me-
ri diritti soggettivi di natura patrimoniale, solo indirettamente collegati all’eser-
cizio di un potere autoritativo nel cui ambito pur si inseriscono, come appunto 
quelli qui dedotti in termini dicondictio indebiticon l’atto introduttivo del giudizio´��

8Q¶DIIHUPD]LRQH� FKH�� D� EHQ� YHGHUH�� ³VWLUD´� OD� YRORQWj� GHO� OHJLVODWRUH� VWRULFR��
FKH�QRQ�SDUH�DEELD�FRQLDWR� OD�QRUPD�GL�FXL�DOOD� OHWWHUD�R��GHO�FRPPD���GHOO¶DUW��
����F�S�D��SHQVDQGR�D�XQD�UHODWLYD�DSSOLFD]LRQH�DOO¶DWWLYLWj�GHO�*6(��H�±�SDUDIUD�
VDQGR�$OEHUW�&DPXV����±�SURSRQH�FRQ�OD�ORJLFD�GHOO¶DVVXUGR�XQD�PLVXUD�SHU�FRQ�
VWDWDUH�L�OLPLWL�GHOOD�SURSULD�UDJLRQH��PD�QRQ�TXHOOL�GHOOD�SURSULD�JLXULVGL]LRQH���

�
�

IRUQLUH�DL�SURGXWWRUL�FKH�FKLHGDQR�LO�FROOHJDPHQWR�µVROX]LRQL�DWWH�D�IDYRULUQH�O¶DFFHVVR�DOOD�UHWH¶�
�DUW������FRPPD����G�OJV��Q�������������SHUDOWUR�µVHQ]D�FRPSURPHWWHUH�OD�FRQWLQXLWj�GHO�VHUYL]LR¶�
�DUW�����FRPPD����G�OJV��Q����������´��HPHUJHQGR�SHUWDQWR�³XQ�GHOLFDWR�ELODQFLDPHQWR�WUD�RSSR�
VWH�HVLJHQ]H�SXEEOLFLVWLFKH�LO�TXDOH��OXQJL�GDO�SRWHU�HVVHUH�VRGGLVIDWWR�GD�PHUH�RSHUD]LRQL�WHFQL�
FR�HFRQRPLFKH�H�FRQILQDWH�DL� VROL� UDSSRUWL� LQWHUSULYDWL�� ULFKLHGH�XQ� LQWHUYHQWR�GL� UHJROD]LRQH� LQ�
SULPD�EDWWXWD� �OH�QRUPH� WHFQLFKH�GHOO¶$((*6,���H�GL�DWWXD]LRQH� LQ�VHFRQGD�EDWWXWD� �JOL� DWWL�GHO�
JHVWRUH� FKH� SURYYHGRQR� VXOOH� ULFKLHVWH� GL� FRQQHVVLRQH��� FKH� QRQ� DSSDUH� HVRUELWDUH� GDOO¶HVHU�
FL]LR�GL�XQD�SXEEOLFD�SRWHVWj´��

���$��&$086��Le mythe de Sisyphe��3DULJL��������³L’absurde c’est la raison lucide qui consta-
te ses limites´��


