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Google v. CNIL and Glawischnig-
Piesczek v. Facebook: content and 
data in the algorithmic society

Giovanni De Gregorio

&oXrt oI  -Xstice oI  tKe (XroSean Union� �� 6eStePEer ����� &-������� *oogle Y &om-
mission nationale de l·informatiTue et des libertps (&1,/)

&oXrt oI  -Xstice oI  tKe (XroSean Union� � OctoEer ����� &-������ (Ya *laZischnig-Pi-
esczeN Y� )acebooN ,reland

$lPost at tKe end oI  ����� two decisions oI  tKe &oXrt oI  -Xstice oI  tKe (XroSean 
Union (´&-(Uµ) Kave sKed tKe liJKts on soPe SroElePatic Soints in tKe field oI  data 
and content� ,n *oogle Y� &1,/� tKe /X[ePEoXrJ &oXrt addressed tKe EoXndaries oI  
tKe territorial scoSe oI  aSSlication oI  tKe riJKt to Ee IorJotten online� ,n *laZischnig-Pi-
esczeN Y� )acebooN� tKe &-(U addressed wKetKer rePoval oEliJations can Ee e[tended 
to identical and eTXivalent content as well as tKeir territorial scoSe oI  aSSlication� ,n 
tKe first case� tKe &-(U recoJnised tKat searcK enJines are not reTXired to delist links 
and inIorPation JloEally� EXt MePEer 6tates can still decide to e[tend tKeir orders to 
all tKe doPain naPes oI  tKe searcK enJine in TXestion� 7Ke second case acknowledJ-
es tKat rePoval oEliJations oI  illicit content also e[tend to identical and eTXivalent 
content� &oncerninJ tKe territorial scoSe oI  aSSlication� tKis case recoJnises tKat (U 
law does not SreclXde MePEer 6tates to reTXire KostinJ Sroviders to rePove content 
on a JloEal scale� 7Ke two decisions sKare Soints oI  converJence and diverJence� On 
tKe one Kand� EotK cases deal witK tKe activities oI  two oI  tKe Post relevant online 
SlatIorPs like )aceEook and *ooJle and tKe territorial scoSe oI  MXdicial and adPin-
istrative orders oI  rePoval� On tKe otKer Kand� tKe decision Xnderlined Kow tKe leJal 
reJiPe oI  data and content are Eased on diIIerent Sillars and tKe diIIerences in tKese 
two decisions sKow tKis constitXtional distinction wKicK� Kowever� is JoinJ to converJe 
in tKe alJoritKPic society�

Summary
�� ,ntrodXction� ² �� 'ata� 7Ke 'ecision in *oogle Y� &1,/� ² �� &ontent� 7Ke 'ecision 
in *laZischnig-PiesczeN Y� )acebooN� ² �� &ontent and 'ata on a *loEal 6cale� ² �� 3atKs 
oI  'iverJence and &onverJence�
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1. Introduction

$lPost at tKe end oI  ����� two decisions oI  tKe &oXrt oI  -Xstice oI  tKe (XroSean 
Union (´&-(Uµ) Kave sKed tKe liJKts on soPe SroElePatic Soints in tKe field oI  data 
and content� ,n *oogle Y� &1,/ (´*oogle caseµ)�1 tKe /X[ePEoXrJ &oXrt addressed tKe 
EoXndaries oI  tKe territorial scoSe oI  aSSlication oI  tKe riJKt to Ee IorJotten online� 
In *laZischnig-PiesczeN Y� )acebooN (´)acebooN caseµ)�� tKe &-(U addressed wKetKer re-
Poval oEliJations can Ee e[tended to identical and eTXivalent content as well as tKeir 
territorial scoSe oI  aSSlication�
7Ke relevance oI  tKese decisions can Ee Xnderstood iI  tKey are IraPed witKin tKe 
Union wKere tKere is an increasinJ (reJXlatory) attention over content and data� ,n 
tKe last years� tKe 'iJital 6inJle Market strateJy Kas led to tKe introdXction oI  new 
leJal instrXPents to address tKe cKallenJes Ior IreedoP oI  e[Sression and Sersonal 
data in tKe inIorPation society� ,n tKe field oI  content� tKe Union Kas introdXced new 
rXles addressinJ SlatIorPs· activities� 7Kis aSSroacK is still SriPary wKen lookinJ at 
tKe 'irective on &oSyriJKt in tKe 'iJital 6inJle Market�� and tKe aPendPents in tKe 
IraPework oI  tKe $XdiovisXal Media 6ervice 'irective�� /ikewise� in tKe field oI  data� 
tKe *eneral 'ata 3rotection 5eJXlation (´*'35µ)�� as well as tKe 3roSosal Ior a 
5eJXlation on 3rivacy and (lectronic &oPPXnications�� reviewed tKe (U Srivacy and 
data Srotection leJal IraPework increasinJ tKe deJree oI  XniIorPity Eetween MePEer 
6tates· leJislation� 
+owever� addressinJ tKe issXes in tKe field oI  content and data is not a neXtral activity 
IroP a constitXtional law SersSective� ,t concerns tKe Srotection oI  two IXndaPental 
riJKts wKicK are increasinJly cKallenJed wKen IocXsinJ on online SlatIorPs· activi-
ties oI  content Poderation and SrocessinJ oI  Sersonal data tKroXJK aXtoPated deci-
sion-PakinJ systePs� &ontent Poderation and data SrocessinJ are two IXndaPental 
Sieces oI  tKe MiJsaw sKowinJ Kow online SlatIorPs do not e[ercise a Sassive role in 
tKe alJoritKPic society� 'ecisions reJardinJ tKe e[Sressions oI  Eillions oI  Xsers on a 
transnational scale and definition oI  new aXtoPated decision-PakinJ tecKniTXes Eased 
on SrofilinJ contriEXte to defininJ standards oI  Srotection oI  IXndaPental riJKts e[-
tendinJ well Eeyond national Eorders� tKXs� aIIectinJ tKe SrinciSle oI  tKe rXle oI  law� 

1  &-(U� &-������� *oogle &1,/ (����)�
�  &-(U� &-������ (Ya *laZischnig-PiesczeN (����)�
�  'irective ((U) �������� oI  tKe (XroSean 3arliaPent and oI  tKe &oXncil oI  �� $Sril ���� on 
coSyriJKt and related riJKts in tKe 'iJital 6inJle Market and aPendinJ 'irectives �����(& and 
��������(&�
�  'irective ((U) ��������� oI  tKe (XroSean 3arliaPent and oI  tKe &oXncil oI  �� 1ovePEer ���� 
aPendinJ 'irective ��������(U on tKe coordination oI  certain Srovisions laid down Ey law� reJXlation 
or adPinistrative action in MePEer 6tates concerninJ tKe Srovision oI  aXdiovisXal Pedia services 
($XdiovisXal Media 6ervices 'irective) in view oI  cKanJinJ Parket realities�
�  5eJXlation ((U) �������� oI  tKe (XroSean 3arliaPent and oI  tKe &oXncil oI  �� $Sril ���� on tKe 
Srotection oI  natXral Sersons witK reJard to tKe SrocessinJ oI  Sersonal data and on tKe Iree PovePent 
oI  sXcK data� and reSealinJ 'irective ������(&�
�  3roSosal Ior a 5eJXlation oI  tKe (XroSean 3arliaPent and oI  tKe &oXncil concerninJ tKe resSect Ior 
Srivate liIe and tKe Srotection oI  Sersonal data in electronic coPPXnications and reSealinJ 'irective 
��������(& (5eJXlation on 3rivacy and (lectronic &oPPXnications)� &OM(����) �� final�
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,ndeed� tKe Srivate Jovernance oI  content and data on a JloEal scale does not only 
concern tKe Srotection oI  IXndaPental riJKts sXcK as IreedoP oI  e[Sression� Srivacy 
or KXPan diJnity� ,t also inÁXences conceSts sXcK as territory and sovereiJnty dXe to 
tKe involvePent oI  diIIerent leJal systePs wKose e[tension TXestion tKe traditional 
liPits cKaracterisinJ SXElic Sowers e[ercised on a Jiven territory�

2. Data: The Decision in Google v. CNIL

:itKin tKis IraPework� tKe &-(U rXled on a SreliPinary reIerence concerninJ tKe ter-
ritorial scoSe oI  tKe riJKt to Ee IorJotten online in 6eStePEer ����� 7Ke case initially 
arose IroP a IorPal notice wKicK tKe 3resident oI  tKe &1,/ sXEPitted to *ooJle 
reTXirinJ tKe searcK enJine to delist inIorPation oI  data sXEMects IroP all its doPain 
naPe e[tensions� *ooJle reIXsed to coPSly witK sXcK a reTXest arJXinJ tKat tKe re-
Poval oI  links in tKe case in TXestion coXld MXst concern tKe resXlts IroP tKe doPain 
naPes oI  its searcK enJine in tKe MePEer 6tates� *ooJle also SroSosed tKe aSSlication 
oI  Jeo-ElockinJ PeasXres accordinJ to wKicK Xsers woXld Kave Eeen Srevented IroP 
accessinJ tKe resXlts IroP an ,3 address deePed to Ee located in tKe 6tate oI  residence 
oI  a data sXEMect� no Patter wKicK version oI  tKe searcK enJine tKey Xsed�
1evertKeless� tKe &1,/ decided tKat *ooJle Iailed to coPSly witK tKe IorPal notice 
and� tKereIore� sanctioned *ooJle witK a Senalty oI  ������ eXros� ,n tKe SKase oI  
aSSeal EeIore tKe &onseil d·etat� tKe &oXrt recoJnised tKe SossiEility Ior Xsers to access 
*ooJle·s searcK enJine doPain naPes IroP )rencK territory� *ooJle coPSlained tKat 
tKe &1,/·s decision was Eased on tKe incorrect interSretation oI  tKe *oogle 6pain de-
cision�� $ccordinJ to *ooJle� tKe aIorePentioned decision woXld not iPSose searcK 
enJines to rePoves links witKoXt JeoJraSKical liPitation� )XrtKerPore� sXcK an aS-
SroacK woXld aIIect tKe SrinciSles oI  coXrtesy and non-interIerence recoJnised Ey 
SXElic international law as well as XnderPininJ tKe Srotection oI  IreedoPs oI  e[Sres-
sion aroXnd tKe world�
7Ke Soint raised Ey *ooJle aEoXt tKe vaJXe EoXndaries oI  tKe *oogle 6pain case led tKe 
&onseil d·etat to sXEPit a SreliPinary reIerence to tKe &-(U raisinJ TXestion aEoXt tKe 
scoSe oI  de-reIerencinJ orders accordinJ to tKe leJal IraPework oI  'irective ������
(& (´'ata 3rotection 'irectiveµ)�� as also interSreted Ey tKe *oogle 6pain decision� ,n 
SarticXlar� tKe )rencK &oXrt asked wKetKer tKe delistinJ SerIorPed Ey a searcK enJine 
sKoXld Ee JloEal or liPited to tKe doPain naPe oI  tKe 6tate in wKicK tKe reTXest is 
deePed to Kave Eeen Pade or to tKe national e[tensions oI  all MePEer 6tates� inclXd-
inJ tKe SossiEility to aSSly Jeo-ElockinJ tecKniTXes in tKis last case�
$s initial steSs� tKe &-(U firstly clarified tKat� altKoXJK tKe 'ata 3rotection 'irective 
was in Iorce on tKe date tKe reTXest Ior tKe SreliPinary rXlinJ� tKis leJal instrXPent 
was reSealed Ey tKe *'35� 7KereIore� tKe /X[ePEoXrJ &oXrt took into consideration 

�  &-(U� &-������� *oogle 6pain (����)�
�  'irective ������(& oI  tKe (XroSean 3arliaPent and oI  tKe &oXncil oI  �� OctoEer ���� on tKe 
Srotection oI  individXals witK reJard to tKe SrocessinJ oI  Sersonal data and on tKe Iree PovePent oI  
sXcK data'ata 3rotection 
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EotK PeasXres to allow national coXrts to rely on an aSSlicaEle interSretation� 6ec-
ondly� tKe /X[ePEoXrJ MXdJes recalled tKe interSretation oI  tKe *oogle 6pain decision 
concerninJ tKe role oI  IXndaPental riJKts oI  Srivacy and data Srotection in defininJ 
tKe scoSe oI  tKe riJKt to tKe delist Eased on $rt� ��(E)� $rt� ��(�)(a) oI  tKe 'ata 3ro-
tection 'irective�� and tKe notion oI  estaElisKPent Eased on tKe assessPent oI  tKe 
conte[t oI  activities involvinJ tKe SrocessinJ oI  Sersonal data reJardless oI  wKetKer 
tKat SrocessinJ takes Slace in tKe Union or not���

Based on tKese assXPStions� tKe &-(U oEserved tKat tKe scoSe oI  tKe 'ata 3rotec-
tion 'irective and tKe *'35 is to JXarantee a KiJK level oI  Srotection oI  Sersonal 
data witKin tKe Union and� tKereIore� a de-reIerencinJ coverinJ all tKe doPains oI  a 
searcK enJine (i�e� JloEal delistinJ) woXld Peet tKis oEMective� 7Kis is EecaXse oI  tKe 
role oI  searcK enJines in dissePinatinJ inIorPation is relevant on a JloEal scale since 
Xsers can access links to inIorPation ©reJardinJ a Serson wKose centre oI  interests is 
sitXated in tKe Union is tKXs likely to Kave iPPediate and sXEstantial eIIects on tKat 
Serson witKin tKe Union itselIª�11

1evertKeless� tKe &-(U Xnderlined tKe liPits oI  tKis JloEal aSSroacK� )irstly� 6tates 
aroXnd tKe world do not recoJnise tKe riJKt to delist or Srovide diIIerent rXles con-
cerninJ tKe riJKt to Ee IorJotten online��� (ven Pore iPSortantly� since tKe riJKt to 
Srivacy and data Srotection are not aEsolXte riJKts� tKey need to Ee Ealanced witK 
otKer IXndaPental riJKts��� aPonJ wKicK tKe riJKt to IreedoP oI  e[Sression��� 7Ke 
Srotection oI  tKese IXndaPental riJKts (and� tKereIore� tKeir Ealance) is not KoPoJe-
noXs aroXnd tKe world� ,ndeed� *'35 does not aiP to strike a Iair Ealance Eetween 
IXndaPental riJKts oXtside tKe territory oI  tKe Union��� 
BeIore tKis crossroads� tKe /X[ePEoXrJ MXdJes Iollowed tKe oSinion oI  tKe $* 
6SXznar��� tKXs� oEservinJ tKat neitKer tKe 'ata 3rotection 'irective nor tKe *'35 
recoJnises tKe riJKt oI  data sXEMects to reTXire a searcK enJine like *ooJle to delist 
content worldwide��� 7KereIore� altKoXJK *ooJle Ialls Xnder tKe scoSe oI  (U data 
Srotection law� it is not reTXired to delist inIorPation oXtside tKe territory oI  MePEer 
6tates� 1onetKeless� MePEer 6tates still Paintains tKe SossiEility to issXe JloEal delis-
tinJ order accordinJ to tKeir leJal IraPework� 7Ke /X[ePEoXrJ MXdJes sSecified tKat� 
iI� on tKe one Kand� (U does not reTXire searcK enJines to rePove links and inIorPa-
tion JloEally� on tKe otKer Kand� it does not Ean tKis Sractice� ,t is Ior MePEer 6tates 
to decide wKetKer e[tendinJ tKe territorial scoSe oI  MXdicial and adPinistrative order 
accordinJ to tKeir constitXtional IraPework oI  Srotection oI  Srivacy and Sersonal data 

�  &-������� cit�� � ��� � ���
��  ,Yi, �� ��-���
11  &-������, cit�� � ���
��  ,Yi, � ���
��  ,Yi, � ���
��  6ee� in SarticXlar� &-(U� &-����� and &-������ 9olNer (����)� � ��� OSinion ���� ((8-&anada P15 
Agreement) (����)� � ����
��  *'35� $rt� ��(�)(a)�
��  OSinion oI  $dvocate *eneral in &-������� �� -anXary ����� � ���
��  &-������� cit�� � ��� 
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Ealanced witK tKe riJKt to IreedoP oI  e[Sression���

7Ke &-(U also e[Slained tKat tKe iPSossiEility to reTXire searcK enJines to delist in-
IorPation on a JloEal scale is tKe resXlt oI  tKe lack oI  cooSeration instrXPents and 
PecKanisPs in tKe field oI  data Srotection� 7Ke *'35 only Srovides tKe sXServisory 
aXtKorities oI  tKe MePEer 6tates witK internal instrXPents oI  cooSeration to coPe to 
a Moint decision Eased on weiJKinJ a data sXEMect·s riJKt to Srivacy and tKe Srotection 
oI  Sersonal data aJainst tKe interest oI  tKe SXElic in varioXs MePEer 6tates in KavinJ 
access to inIorPation��� 7KereIore� sXcK instrXPents oI  cooSeration cannot Ee aSSlied 
oXtside tKe territory oI  tKe Union�
5eJardinJ tKe second TXestion concerninJ tKe territorial scoSe oI  delistinJ witKin tKe 
territory oI  tKe Union� tKe &-(U oEserved tKat tKe adoStion oI  tKe *'35 aiPs to 
ensXre a consistent and KiJK level oI  Srotection oI  Sersonal data in all tKe territory 
oI  tKe Union and� tKereIore� delistinJ sKoXld Ee carried oXt in resSect oI  tKe doPain 
naPes oI  all MePEer 6tates��� 1onetKeless� tKe &oXrt acknowledJed tKat� even witKin 
tKe Union� tKe interest oI  accessinJ inIorPation coXld cKanJe Eetween MePEer 6tates 
as also sKown tKe deJree oI  IreedoP MePEer 6tates enMoy in defininJ tKe EoXndaries 
oI  SrocessinJ in tKe field oI  IreedoP oI  e[Sression and inIorPation SXrsXant to $rt� 
�� oI  tKe *'35��� ,n otKer words� tKe &-(U Xnderlined not only tKat IreedoP oI  
e[Sression does not enMoy tKe saPe deJree oI  Srotection at tKe international level EXt 
also� in (XroSe� it can vary IroP one MePEer 6tate to anotKer� 7KereIore� it is not 
SossiEle to Srovide a Jeneral oEliJation to delist links and inIorPation aSSlyinJ to all 
MePEer 6tates� 
7o answer tKis issXe� tKe &oXrt leIt tKis decision to national sXServisory aXtKorities 
wKicK tKroXJK tKe systeP oI  cooSeration estaElisKed Ey tKe *'53 sKoXld� inter alia� 
reacK ©a consensXs a consensXs and a sinJle decision wKicK is EindinJ on all tKose 
aXtKorities and witK wKicK tKe controller PXst ensXre coPSliance as reJards Srocess-
inJ activities in tKe conte[t oI  all its estaElisKPents in tKe Unionª��� /ikewise� even 
concerninJ Jeo-ElockinJ tecKniTXes� tKe &-(U did not interIere witK MePEer 6tates· 
assessPent aEoXt tKese PeasXres MXst recallinJ Ey analoJy tKat ´tKese PeasXres PXst 
tKePselves Peet all tKe leJal reTXirePents and Kave tKe eIIect oI  SreventinJ or� at 
tKe very least� serioXsly discoXraJinJ internet Xsers in tKe MePEer 6tates IroP Jain-
inJ access to tKe links in TXestion XsinJ a searcK condXcted on tKe Easis oI  tKat data 
sXEMect·s naPeµ��� By distances itselI  IroP tKe $* 6SzXnar·s view on tKis Soint��� tKe 
&oXrt decided not to recoJnise a Jeneral rePoval oEliJation at tKe (U level EXt relied 
on tKe PecKanisP oI  cooSeration oI  national aXtKorities as well as to tKe discretion 
oI  MePEer 6tates concerninJ SreventinJ PeasXres�

��  6ee &-(U� &-������� cNerberg )ransson (����)� � ��� &-������� 0elloni (����)� � ���
��  *'35� $rt� ��� �� ��-���
��  &-������, cit�� � ���
��  ,Yi, � ���
��  ,Yi, � ���
��  ,Yi, � ��� 6ee� inter alia, &-(U� &-������� 0c)adden (����)� � ���
��  OSinion oI  $dvocate *eneral in &-������� cit�� � ���
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3. Content: The Decision in Glawischnig-Piesczek v. 
Facebook

-Xst two weeks later� tKe &-(U dealt witK a SreliPinary reIerence concerninJ an online 
deIaPation case involvinJ social Pedia� 7Ke case concerned tKe IorPer $Xstrian deS-
Xty oI  tKe 1ationalrat� as well as Sresident oI  tKe SarliaPentary JroXS die *r�nen and 
Iederal sSokesPan oI  tKe relative Solitical Sarty� 6Ke coPSlained oI  an inMXry oI  Ker 
KonoXr IollowinJ tKe SXElication oI  a deIaPatory content accessiEle to every )ace-
Eook Xser� 6ince )aceEook did not rePove tKe content in TXestion� tKe IorPer deSXty 
asked $Xstrian MXdJes to order )aceEook tKe rePoval not only oI  tKe deIaPatory con-
tent in TXestion EXt also oI  tKe identical claiPs and eTXivalent content� 
,n ����� tKe +andelsgericht :ien issXed an interiP order XSKoldinJ tKe aSSlicant·s re-
TXests� tKXs� orderinJ )aceEook to rePove tKe PessaJe in TXestion and tKe eTXivalent 
content� +owever� tKe 2berlandesgericht :ien restricted tKis SossiEility only to identical 
statePents considerinJ tKat )aceEook woXld Kave Eeen reTXired to also rePove eTXiv-
alent statePents only in case oI  awareness coPinJ IroP tKe notice oI  tKe aSSlicant� Ey 
tKird Sarties or otKerwise� BeIore tKese oSSosite views� tKe 2berster *erichtshof decided 
to reIer soPe TXestions to tKe &-(U concerninJ tKe interSretation oI  e-&oPPerce 
'irective� in SarticXlar aEoXt )aceEook resSonsiEility to rePove identical and eTXiv-
alent e[Sressions to Kosted content Eased on tKe order oI  a national MXdJe as well as 
concerninJ tKe territorial scoSe oI  tKis order�
BeIore tKese TXestions� tKe &-(U firstly Xnderlined tKat )aceEook Ialls Xnder tKe scoSe 
oI  KostinJ Sroviders and� as sXcK� is sXEMect to tKe rXles oI  tKe 'irective ��������(& 
(´e-&oPPerce 'irectiveµ)��� 6econdly� tKe &oXrt Xnderlined Kow� reJardless oI  tKe 
liaEility e[ceStion Srovided Ior Ey $rt� �� and tKe SroKiEition Ior MePEer 6tates to in-
trodXce PonitorinJ oEliJations SXrsXant to $rt� ��� KostinJ Sroviders Pay Ee sXEMect 
to orders IroP MXdJes or adPinistrative aXtKorities to cease an inIrinJePent or Srevent 
it tKroXJK tKe rePoval or ElockinJ oI  content� $ccordinJ to tKe /X[ePEoXrJ MXdJes� 
MePEer 6tates cannot introdXce PeasXres leadinJ to Jeneral PonitorinJ oEliJations� 
EXt tKis Ean does not aSSly ©in a sSecific caseª���

Based on tKese oSeninJ considerations� tKe &-(U IocXsed on tKe first TXestion� naPe-
ly wKetKer a KostinJ Srovider Pay Ee sXEMect to an oEliJation to rePove content iden-
tical and eTXivalent to tKat covered Ey tKe case in TXestion� 7Ke /X[ePEoXrJ MXdJes 
Xnderlined tKe role oI  social Pedia in SroPotinJ tKe reSrodXction and dissePination 
oI  inIorPation online� 7Kis activity can also e[tend to content wKose illeJality Kas 
Eeen deterPined Ey tKe MXdicial aXtKority like in tKe case in TXestion� 7KereIore� na-
tional MXdJe·s orders oI  rePoval or ElockinJ oI  identical content do not conÁict witK 

��  'irective ��������(& oI  tKe (XroSean 3arliaPent and oI  tKe &oXncil oI  � -Xne ���� on certain 
leJal asSects oI  inIorPation society services� in SarticXlar electronic coPPerce� in tKe ,nternal Market�
��  7Ke &oXrt Kad already sSecified tKese conclXsions in otKer cases� 6ee� in SarticXlar� &-(U� &-������ 
6carlet (����)� &-������� 1etlog (����)� &-������� 8P& 7eleNabel :ien (����)� � ��� 7Ke &-(U adds tKat 
©>s@XcK a sSecific case Pay� in SarticXlar� Ee IoXnd� as in tKe Pain SroceedinJs� in a SarticXlar Siece oI  
inIorPation stored Ey tKe Kost Srovider concerned at tKe reTXest oI  a certain Xser oI  its social network� 
tKe content oI  wKicK was e[aPined and assessed Ey a coXrt KavinJ MXrisdiction in tKe MePEer 6tate� 
wKicK� IollowinJ its assessPent� declared it to Ee illeJalª� � ���
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tKe PonitorinJ Ean estaElisKed Ey tKe e-&oPPerce directive��� $s tKe $* 6SXznar Xn-
derlines� an order to rePove all identical inIorPation does not reTXire ´active non-aX-
toPatic filterinJµ��� 
+avinJ addressed tKe first Soint reJardinJ identical content witKoXt SarticXlar critical 
issXes� tKe &-(U addressed tKe TXestion concerninJ tKe rePoval oI  ´eTXivalentµ con-
tent� $ccordinJ to tKe &oXrt� in order to eIIectively cease an illeJal act and Srevent its 
reSetition� tKe order oI  tKe national MXdJe Kas to Ee aEle to also e[tend to ´eTXivalentµ 
content defined as ©inIorPation conveyinJ a PessaJe tKe content oI  wKicK rePains 
essentially XncKanJed and tKereIore diverJes very little IroP tKe content wKicK Jave 
rise to tKe findinJ oI  illeJalityª��� OtKerwise� Xsers woXld only access a Sartial rePedy 
tKat coXld lead to resortinJ to an indefinite nXPEer oI  aSSeals to liPit tKe dissePina-
tion oI  eTXivalent content���

+owever� sXcK an e[tension is not XnliPited� ,ndeed� tKe &-(U reiterated tKat tKe Ean 
on iPSosinJ a Jeneral sXrveillance oEliJation SXrsXant to $rt� �� is still tKe relevant 
tKresKold Ior MePEer 6tates· MXdicial and adPinistrative orders� ,I� on tKe one Kand� 
tKe SossiEility oI  e[tendinJ tKe orders oI  tKe national aXtKorities to eTXivalent content 
aiPs to Srotect tKe victiP·s KonoXr and reSXtation� on tKe otKer Kand� sXcK orders 
cannot entail an oEliJation Ior tKe KostinJ Srovider to Jenerally Ponitor inIorPation 
to rePove eTXivalent content� ,n otKer words� tKe &oXrt does notKinJ EXt identiIy a 
Ealance Eetween� on tKe one Kand� tKe IreedoP oI  econoPic initiative oI  tKe SlatIorP� 
and� on tKe otKer� tKe KonoXr and reSXtation oI  tKe victiP� 7Ke resXlt oI  sXcK a Eal-
ance� tKereIore� leads to reiterate tKat tKe national orders oI  tKe MXdicial and adPinis-
trative aXtKorities Kave to concern sSecific cases witKoXt EeinJ aEle to e[tend to tKe 
Jenerality oI  tKe content Kosted Ey tKe Srovider in TXestion�
,n order to Ealance tKese conÁictinJ interests� tKe &-(U Srovided otKer conditions 
aSSlyinJ to eTXivalent content� ,n SarticXlar� e[Sressions Kave to contain sSecific el-
ePents dXly identified Ey tKe inMXnction like ©tKe naPe oI  tKe Serson concerned Ey 
tKe inIrinJePent deterPined SrevioXsly� tKe circXPstances in wKicK tKat inIrinJePent 
was deterPined and eTXivalent content to tKat wKicK was declared to Ee illeJalª��� 
Under tKese conditions� tKe Srotection Jranted to tKe victiP woXld not constitXte an 
e[cessive oEliJation on tKe KostinJ Srovider since its discretion is liPited to certain 
inIorPation witKoXt leadinJ to Jeneral PonitorinJ oEliJation tKat coXld derive IroP 
an aXtonoPoXs assessPent oI  tKe eTXivalent natXre oI  tKe content�
&oncerninJ tKe territorial e[tension oI  tKe national inMXnction� tKe /X[ePEoXrJ MXdJ-
es oEserved tKat $rt� �� oI  tKe e-&oPPerce 'irective does not Srovide Ior any liPi-
tation to tKe territorial scoSe oI  tKe PeasXres tKat MePEer 6tates can adoSt and� con-
seTXently� (U law does not Srevent a national order to e[tend tKe scoSe aSSlication 
oI  tKeir PeasXres JloEally� $s a Jeneral liPit� tKe &-(U sSecified tKat MePEer 6tates 
sKoXld take into consideration tKeir international oEliJations Jiven tKe JloEal diPen-

��  &-������ cit�� � ���
��  OSinion oI  $dvocate *eneral in &-������ cit�, � ���
��  &-������ cit�� � ���
��  ,Yi, � ���
��  ,Yi, � ���
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sion oI  tKe circXlation oI  content� witKoXt eitKer Kowever sSeciIyinJ wKicK rXles oI  
international law woXld aSSly in tKis case�

4. Content and Data on a Global Scale

7Kese two decisions deserve to Ee analysed toJetKer Ior several reasons wKose rele-
vance ePerJe in tKe IollowinJ considerations� $Sart IroP siPilarities and diIIerences� 
EotK decisions contriEXte to sKaSinJ tKe leJal reJiPes oI  data and content at (U level 
SrovidinJ new Sieces oI  tKe MiJsaw� 1evertKeless� at tKe saPe tiPe� tKe two decisions 
also introdXce new TXestions and concerns� tKXs� e[tendinJ tKe size oI  tKe SXzzle oI  
tKe leJal reJiPe oI  content and data in tKe Union�
By firstly IocXsinJ on tKe )aceEook decision� it is SossiEle to oEserve Kow tKis case is 
divided into two Pain sections� 7Ke first Sart deals witK tKe EoXndaries oI  tKe Poni-
torinJ Ean SXrsXant to $rt� �� oI  tKe e-&oPPerce 'irective relatinJ to tKe Sower oI  
national MXdJes to order KostinJ Sroviders to rePove identical and eTXivalent content� 
7Ke second Soint Joes well Eeyond tKe first TXestion and IocXses on tKe liPits oI  tKe 
territorial scoSe oI  tKe rePoval order� ,n otKer words� tKe /X[ePEoXrJ MXdJes were 
asked to clariIy wKetKer (U law does not Srevent national coXrts and adPinistrative 
aXtKorities IroP orderinJ a KostinJ Srovider� sXcK as )aceEook� tKat Kad not SroPStly 
delete illeJal inIorPation� to rePove� not only tKe aEove illeJal inIorPation EXt also 
identical and (or alternatively) eTXivalent inIorPation on a JloEal scale�
)roP tKe first Soint oI  view� it is wortK oEservinJ tKat tKe scoSe oI  tKe case woXld 
not Jenerally cover all content Kosted on )aceEook� EXt MXst e[Sressions defined ille-
Jal Ey national aXtKorities� 7Ke e-&oPPerce 'irective does not sXEMect tKe oEliJation 
oI  SlatIorPs to rePove content to tKe Srior scrXtiny oI  SXElic aXtKority concerninJ 
its XnlawIXlness� Unlike� Ior e[aPSle� tKe ,talian /eJislative 'ecree �������� wKose 
$rt� �� iPSlePentinJ $rt� �� oI  tKe e-&oPPerce 'irective� sXEMects tKe rePoval 
oEliJation to tKe SreliPinary assessPent oI  tKe SXElic aXtKority� ,n tKe lack oI  sXcK 
SXElic filter� it is not clear wKetKer KostinJ Sroviders can Ee reTXired to rePove or 
Elock identical and eTXivalent content Eased Perely on Xsers· reTXest or Xsers need 
to rely on tKe order oI  a SXElic Eody� )XrtKerPore� since tKe lack oI  KarPonisation 
in tKe field oI  deIaPation� tKis aSSroacK coXld lead Xsers to ErinJ tKeir cases wKere 
national aXtKorities tend to restrict Pore IreedoP oI  e[Sression and issXe JloEal take-
down orders (i�e� IorXP sKoSSinJ)�
7Kis vaJXeness also e[tends to tKe cKaracteristics oI  ́ identicalµ and ́ eTXivalentµ con-
tent wKicK tKe &-(U Kas not clearly defined� tKXs� leavinJ Eroad ParJins oI  discretion 
to national aXtKorities in interSretinJ tKese notions� $s 6avin Xnderlines� ´tKe $*·s 
oSinion allows tKe PonitorinJ to take Slace on all tKe inIorPation oI  all tKe Xsers on 
tKe SlatIorPs Ior ´identicalµ inIorPation EXt only on tKe dissePinator·s accoXnt Ior 
´eTXivalentµ inIorPation� 7Kis is EotK MXstified and reasonaEle� 1o sXcK distinction 
e[ists in tKe &oXrt·s MXdJPent� wKicK allows PonitorinJ Ior EotK identical and eTXiva-
lentµ��� /ikewise� tKere is no reIerence to wKat kind oI  Sreventive PeasXres a national 

��  $� 6avin� 7he &-(8 )acebooN -udgment on )iltering Zith *lobal (ffect� &larifying 6ome 0isunderstandings� in 
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order can reTXire to social Pedia� +Xsovec Kas stressed tKat ´tKe key tKinJ aEoXt tKis 
case is wKat Sreventive PeasXres can Ee iPSosed on )aceEookµ���

+owever� tKe discretion oI  SXElic actors is not tKe only concern at stake� ,t is wortK 
oEservinJ tKat� in tKe diJital environPent� online SlatIorPs can Slay a crXcial role in 
tKe interSretation oI  leJal reTXirePents in tKeir activities oI  content Poderation��� 
:Ken decidinJ on tKe rePoval or Elock oI  ´identicalµ or ´eTXivalentµ content� )ace-
Eook will� tKereIore� decide in wKicK clXster a certain e[Sression woXld Iall� 7Kis ac-
tivity is an e[aPSle oI  Kow online SlatIorPs contriEXtes to defininJ tKe standard oI  
Srotection oI  riJKts and IreedoPs online wKose Eorders are strictly inÁXenced Ey de-
cisions oI  Srivate actors� 7Ke )aceEook decision does not take into consideration tKe 
conseTXences tKat certain cKoices can entail Ior tKe Srotection oI  IXndaPental riJKts 
in tKe diJital conte[t� ,t is no secret tKat content Poderation is carried oXt not only 
Ey KXPan Poderators aroXnd tKe Slanet in reJions tKat are also very distant IroP tKe 
conte[t oI  Poderate content� 7Kis activity is also SerIorPed Ey artificial intelliJence 
systePs tKat siJnal� and soPetiPes decide� tKe Iate oI  Eillions oI  content online� ,n 
tKe latter case� tKe Xse oI  aXtoPated systePs Ior content Poderation coXld also in-
crease tKe risk oI  arEitrary rePoval dXe to tKe Eias as well as errors tKat coXld occXr 
in tKe definition oI  identity or eTXivalence oI  tKe content in TXestion� 7KereIore� it 
will Ee tKe set oI  decisions Pade Ey artificial intelliJence systePs and Poderators to 
cataloJXe content as ´identicalµ or ´eTXivalentµ and� conseTXently� decide wKetKer to 
iJnore or delete tKeP� 7Ke conseTXences oI  tKis decision coXld lead to e[SandinJ tKe 
EoXndaries oI  active PonitorinJ Ey online SlatIorPs witK conseTXences on tKe riJKt 
to IreedoP oI  e[Sression��� naPely a JloEal ´assaXlt on sSeecKµ���

1onetKeless� tKe SriPary SroEleP is still Xnsolved� tKe sKortaJe oI  control PecKa-
nisPs Ior Xsers in tKe Srocess oI  content Poderation sXcK as� Ior e[aPSle� access to 
redress PecKanisP aJainst social Pedia· decision� $ltKoXJK tKe $* 6SXznar Kad sXJ-
Jested tKe need Ior a PecKanisP Ior controllinJ tKe content Poderation activity also 
in line witK tKe need to Srotect tKe IreedoP oI  e[Sression reIerred to in $rt� �� oI  tKe 
&Karter oI  )XndaPental 5iJKts��� tKere is no siJn oI  tKis arJXPent wKen lookinJ at 
tKe )aceEook decision� 7Kis lack is not sXrSrisinJ Ior two reasons� 7Ke recoJnition oI  
new riJKts woXld Kave led tKe &-(U to Slay tKe role oI  tKe (XroSean leJislator� tKXs� 
e[tendinJ tKe Srotection oI  IreedoP oI  e[Sression online Korizontally� as occXrred 
Ior tKe Srotection oI  Sersonal data in tKe *oogle 6pain case� 
)XrtKerPore� tKe aEsence oI  SrocedXral saIeJXards is also Ee linked to a Pore Jeneral 

(8 ,nternet /aZ 	 Policy %log� � OctoEer �����
��  $� 6tariano� )acebooN &an %e )orced to 'elete &ontent :orldZide, (�8�ʼs 7op &ourt 5ules� in 7he 1eZ <orN 
7imes� � OctoEer ����
��  K� Klonick� 7he 1eZ *oYernors� 7he People, 5ules, and Processes *oYerning 2nline 6peech� in +arYard /aZ 
5eYieZ� ���� ����� ���� ss�
��  '� Keller, 'olphins in the 1et� ,nternet &ontent )ilters and the AdYocate *eneral·s *laZischnig-PiesczeN Y� 
)acebooN ,reland 2pinion� 6tanIord &enter Ior ,nternet and 6ociety� � 6eStePEer �����
��  -� 'askal ² K� Klonick� :hen a Politician ,s &alled a ¶/ousy 7raitor,· 6hould )acebooN &ensor ,t"� in 7he 1eZ 
<orN 7imes� �� -Xne ����� 6ee� instead� $�K� :oods� 7he &-(8 )acebooN 5uling� +oZ %ad ,s ,t, 5eally", 
/awIare� � OctoEer �����
��  OSinion oI  $dvocate *eneral in &-������ cit�, � ���
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issXe� ,n SarticXlar� in tKe &oXrts· reasoninJ� tKere is no reIerence to tKe iPSact tKat 
a systeP oI  Poderation Eased on identical or eTXivalent content woXld Kave not only 
on tKe Ealance Eetween tKe victiPs· KonoXr and tKe IreedoP oI  econoPic initiative 
oI  tKe SlatIorP EXt also on tKe IXndaPental riJKts oI  Xsers� More sSecifically� tKe 
rise oI  coPSle[ity in content Poderation coXld XnderPine Xsers· IreedoP oI  e[-
Sression dXe to tKe risk oI  collateral censorsKiS� alJoritKPic Eiases and sXrveillance 
over sSeecK� Besides� tKe Xsers· Srotection oI  Srivacy and Sersonal data coXld also Ee 
involved dXe to tKe increase in tKe SrocessinJ oI  data oI  otKer Xsers to detect iden-
tical and eTXivalent content� ,t is no Ey cKance tKat tKe $* 6SXznar Kad arJXed in 
its conclXsions tKat tKe e[tension oI  tKe oEliJation to rePove eTXivalent content not 
only oI  tKe aSSlicant EXt also oI  tKird Sarties woXld reTXire ́ tKe PonitorinJ oI  all tKe 
inIorPation dissePinated via a social network SlatIorPµ��� $s e[Slained Ey :oods� 
´tKe statePent oI  tKe &oXrt tKat searcKinJ Ior an individXal iteP oI  content does 
not constitXte Jeneral PonitorinJ does not address tKe Iact tKat sXcK a searcK woXld 
SresXPaEly involve searcK all content Keldµ���

/ikewise� tKe &-(U Pade no reIerence to a tiPe liPit aSSlicaEle to national orders oI  
rePoval and Elock� 7Ke $* 6SXznar Kad SroSosed to Srovide a tiPe liPit even iI  Ke 
recoJnised tKat tKe case in TXestion concerns an oEliJation iPSosed in tKe conte[t an 
oEliJation iPSosed in tKe conte[t oI  an interlocXtory order� wKicK is eIIective Xntil 
tKe SroceedinJs are definitively closed� 7KereIore� sXcK an oEliJation iPSosed on a 
Kost Srovider is� Ey its natXre� liPited in tiPe��� +owever� it cannot Ee e[clXded tKat 
SlatIorPs coXld Ee sXEMect to coPSly witK tKese oEliJations indefinitely to continXe 
assessinJ tKe relevance oI  any circXPstance tKat coXld concern identical and eTXiv-
alent content� ,n Iact� tKis rXlinJ Kas tKe Sotential to oSen tKe doors to Sroactive 
EeKavioXrs on tKe Sart oI  SlatIorPs consistinJ oI  PonitorinJ content not to incXr 
resSonsiEility Ior additional identical and eTXivalent inIorPation Kosted in tKeir diJital 
sSaces�
:itK reJard to tKe second strand oI  tKe decision� tKe first TXestion tKat deserves to Ee 
Xnderlined is tKe aEsence oI  reIerences to wKicK rXles oI  international law tKe MeP-
Eer 6tates sKoXld reIer to assess tKe territorial scoSe oI  rePoval orders� 6oPe Ser-
sSectives on tKis Soint can Ee IoXnd in tKe decision oI  tKe &-(U in tKe *ooJle case� 
,n tKis case� tKe &-(U e[Sressly reIers to tKe Sotential contrast oI  a JloEal delistinJ 
order witK tKe Srotection oI  riJKts at an international level� 7KereIore� national coP-
Setent aXtKorities can indeed strike a Iair Ealance Eetween individXals· riJKt to Srivacy 
and data Srotection witK tKe riJKt to IreedoP oI  inIorPation� +owever� tKe diIIerent 
Srotection oI  IreedoP oI  e[Sression at a JloEal level woXld liPit tKe aSSlication oI  
tKe EalancinJ resXlts� 7Ke $* 6SXznar reacKes tKe saPe conclXsion in tKe )aceEook 
case� e[SlaininJ tKat� altKoXJK (U law leaves MePEer 6tates Iree to e[tend tKe ter-
ritorial scoSe oI  tKeir inMXnctions oXtside tKe territory oI  tKe Union� national coXrts 

��  ,Yi, � ���
��  /� :oods� )acebooN·s /iability for 'efamatory Posts� 7he &-(8 ,nterprets the (-&ommerce 'irectiYe� (U /aw 
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sKoXld liPit tKeir Sowers to coPSly witK tKe SrinciSle oI  international coPity��� 
7Kis trend towards local rePoval is Eased not only on tKe status Tuo oI  (U law at 
tKe tiPe oI  tKe decisions EXt also on tKe eIIects tKat a Jeneral e[tension oI  JloEal 
rePove can SrodXce in tKe field oI  content and data� $s oEserved Ey tKe $* 6SXz-
nar� a worldwide de-reIerencinJ oEliJation coXld initiate a ©race to tKe EottoP� to 
tKe detriPent oI  IreedoP oI  e[Sression� on a (XroSean and worldwide scaleª��� In 
otKer words� tKe &-(U·s leJitiPacy coXld start a Srocess oI  cross-Iertilisation� tKXs� 
leadinJ otKer coXntries to e[tend tKeir rePoval order on a JloEal scale� 7Kis coXld Ee 
SarticXlarly SroElePatic wKen lookinJ at aXtKoritarian coXntries wKicK coXld e[Sloit 
tKis decision to e[tend tKeir orders��� 
Moreover� in tKe *ooJle decision� tKe &-(U e[Slained tKat tKe liPit Ior JloEal re-
Poval also coPes IroP tKe lack oI  intention to conIer an e[traterritorial scoSe to 
riJKt to erasXre estaElisKed Ey tKe *'35��� 7Ke lack oI  cooSeration PecKanisPs 
Eetween coPSetent aXtKorities e[tendinJ oXtside tKe territory oI  tKe Union woXld 
confirP tKis arJXPent� 1evertKeless� Ey sXSSortinJ tKis Sosition� tKe /X[ePEoXrJ 
&oXrt� Kowever� did not consider tKat� Pore Jenerally� tKe *'35 estaElisKes a Eroad 
territorial oI  aSSlication coverinJ SrocessinJ activities related to tKe oIIerinJ oI  Joods 
or services� irresSective oI  wKetKer a SayPent oI  tKe data sXEMect is reTXired� to sXcK 
data sXEMects in tKe Union� or tKe PonitorinJ oI  tKeir EeKavioXr as Iar as tKeir EeKav-
ioXr takes Slace witKin tKe Union��� 
1onetKeless� it is wortK XnderlininJ tKat tKe Union Kas not closed tKe doors to tKe 
SossiEility oI  e[tendinJ tKe territorial scoSe oI  rePoval orders Eeyond (U Eorders� 
$t first Jlance� tKe /X[ePEoXrJ MXdJes seeP to e[Sress at an oSSosite view in tKe 
two cases reJardinJ tKe territorial scoSe oI  national orders� On tKe one Kand� in tKe 
*ooJle case� tKe &-(U states tKat (U law does not reTXire searcK enJines to carry oXt 
tKe delistinJ oI  inIorPation and links on a JloEal scale� ,n tKe )aceEook case� on tKe 
otKer Kand� tKe &-(U e[Slains tKat tKere are no oEstacles to JloEal rePoval� EXt also 
it leaves tKe evalXation to tKe MePEer 6tates� $ltKoXJK tKe two MXdJPents Pay seeP 
oSSosite� tKey lead to tKe saPe resXlt� naPely tKat (U law does not eitKer iPSose or 
SreclXde national PeasXres wKose scoSe e[tends worldwide� 7Kis is a decision wKicK 
rests witK MePEer 6tates wKicK are coPSetent to assess tKeir coPSliance witK inter-
national oEliJations� $rt� �� oI  tKe e-&oPPerce 'irective does not Srovide a sSecific 
territorial scoSe oI  aSSlication and tKe &-(U Kas not Jone IXrtKer� OtKerwise� ©it 
woXld Kave tresSassed witKin tKe coPSetencies oI  MePEer 6tates� wKicK Xnder (U 
law retain SriPary leJislative Sower on criPinal law Pattersª��� 
Besides� tKe reasons Ior tKis diIIerent aSSroacK can Ee attriEXted to tKe diIIerent de-

��  ,Yi, � ����
��  ,Yi, � ���
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Jree oI  KarPonisation oI  tKe Srotection oI  Sersonal data and deIaPation as oEserved 
Ey tKe $* 6SXznar��� 7KereIore� it is not MXst an issXe concerninJ SXElic international 
law EXt also Srivate international law contriEXtes to inÁXencinJ tKe territorial scoSe 
oI  rePoval orders��� 
'esSite tKe relevance oI  tKe aIorePentioned Soint� leavinJ MePEer 6tates Iree to 
deterPine wKen a national order sKoXld Ee aSSlied JloEally coXld lead to diIIerent 
national aSSroacKes wKicK woXld IraJPent KarPonisation Joals� 7Kis is SarticXlarly 
relevant in tKe IraPework oI  tKe *'35 since it Srovides a new coPPon IraPework 
Ior MePEer 6tates in tKe field oI  data� ,ndeed� wKile tKe content IraPework still relies 
on tKe e-&oPPerce 'irective leavinJ ParJins oI  discretion to MePEer 6tates� tKis 
aSSroacK in tKe field oI  data is Pore SroElePatic� On tKe one Kand� tKe *'35 e[-
tends its scoSe oI  aSSlication to ensXre a KiJK deJree oI  Srotection oI  IXndaPental 
riJKts oI  tKe data sXEMects� On tKe otKer Kand� tKe *'35 leaves MePEer 6tate to 
iPSlePent oSen claXses tKat coXld XnderPine its constitXtional scoSe� 7Kis is Sar-
ticXlarly evident wKen IocXsinJ on deroJations tKat MePEer 6tates can introdXce witK 
reJard to SrocessinJ Ior MoXrnalistic SXrSoses and artistic or literary e[Sression� $s 
=alnieriXte e[Slains�
©>E@y creatinJ tKe Sotential Ior national data Srotection aXtKorities to aSSly stronJer 
Srotections tKan tKose aIIorded Ey tKe *'35� tKis decision coXld Ee seen as anotKer 
Erick in tKe ´data Srivacy wallµ wKicK tKe &-(U Kas EXilt to Srotect (U citizensª���

)XrtKerPore� even in tKis case� tKe &-(U Kas not IocXsed on tKe SecXliarities oI  
SlatIorPs· activities and tKe conseTXences oI  tKese decisions on tKe Jovernance oI  
IreedoP oI  e[Sression in tKe diJital sSace� ,n tKe )aceEook case� a local rePoval order 
woXld not eliPinate tKe SossiEility oI  accessinJ tKe saPe content ² identical or eTXiv-
alent ² tKroXJK tKe Xse oI  otKer tecKnoloJical systePs or oXtside tKe JeoJraSKical 
EoXndaries envisaJed Ey tKe rePoval order� 7Kis SroEleP is SarticXlarly relevant in 
tKe *ooJle case since it is SossiEle to access diIIerent *ooJle doPain naPes aroXnd 
tKe world easily� 7Ke interest in tKe Srotection oI  reSXtation coXld also reTXire an e[-
tension Eeyond tKe Eorders oI  tKe Union to avoid relyinJ MXst on Sartial or ineIIective 
rePedies� ,t is indeed tKe &-(U wKicK recoJnised tKat access to tKe reIerencinJ oI  a 
link reIerrinJ to inIorPation reJardinJ a Serson in tKe (U is likely to Kave ©iPPediate 
and sXEstantial eIIects on tKe Sersonª��� 7KereIore� even iI  tKis statePent is MXst one 
side oI  tKe EalancinJ activity witK tKe Srotection oI  international law on tKe otKer 
side� it leads to contradictory resXlts IrXstratinJ data sXEMects· riJKt to Ee IorJotten 
dXe to tKe Sotential access to searcK enJines· doPain naPes� )XrtKerPore� to coPSly 
witK JeoJraSKical liPits� Jeo-ElockinJ and otKer tecKnical PeasXres woXld reTXire an 
additional eIIort Ior SlatIorPs� tKXs� increasinJ tKe risk oI  censorsKiS on a JloEal scale 
and create a tecKnoloJical Earrier Ior sPall-PediXP SlatIorPs�

��  OSinion $dvocate *eneral in &-������ cit�, � ���
��  3� &avaliere� *laZischnig-PiesczeN Y )acebooN on the ([panding 6cope of  ,nternet 6erYice ProYiders· 0onitoring 
2bligations� in (uropean 'ata Protection /aZ� �� ����� ��� ss�� ����
��  M� =alnieriXte� *oogle //& Y� &ommission 1ationale de l·,nformatiTue et des /ibertps (&1,/)� in American 
-ournal of  ,nternational /aZ, ���(�)� ����� IortKcoPinJ�
��  &-������� cit�� � ���
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5. Paths of Convergence and Divergence

7Ke two decisions sKare Soints oI  converJence and diverJence� On tKe one Kand� 
EotK cases deal witK tKe activities oI  two oI  tKe Post relevant online SlatIorPs like 
)aceEook and *ooJle and tKe territorial scoSe oI  MXdicial and adPinistrative orders 
oI  rePoval� )roP a diIIerent SersSective� tKe close tiPe IraPe oI  tKese two decisions 
oXtlines an aXtXPn tKat Kas Eeen defined ´Kotµ Ior tKe Srotection oI  IXndaPental 
riJKts online and tKe cKallenJes oI  constitXtionalisP��� On tKe otKer Kand� tKe deci-
sion Xnderlined Kow tKe leJal reJiPe oI  data and content are Eased on diIIerent Sillars 
and tKe diIIerences in tKese two decisions sKow tKis constitXtional distinction wKicK� 
Kowever� is JoinJ to converJe in tKe alJoritKPic society���

7Kese considerations do not e[KaXst eitKer tKe TXestions leIt Xnsolved Ey tKese deci-
sions or leads to solXtions in tKe field oI  content and data� 7Ke field oI  content and 
data Kas sKown to Ee Eased on diIIerent set oI  rXles tKat does not only concern tKe 
aSSlicaEle leJal reJiPe EXt also tKe Sotential territorial scoSe oI  aSSlication� 1one-
tKeless� IroP a Eroader SersSective� Xnlike otKer decisions in tKe Sast in tKe field oI  
data Srotection sXcK as *oogle 6pain or 6chrems��� tKe &-(U Kas adoSted a Pore caX-
tioXs aSSroacK to issXes relatinJ to IreedoP oI  e[Sression and data Srotection in tKe 
diJital sSace� On tKe one Kand� sXcK a restrictive aSSroacK seePs to XnderPine a con-
stitXtional IraPework Ior tKe Srotection oI  IXndaPental riJKts in (XroSe tKat IocXses 
not only on tKe territorial diPension EXt on resSect Ior tKe riJKts and IreedoPs oI  
tKe individXal in a transnational diJital conte[t� 7Ke aSSroacK oI  tKe Union Srovides 
clearer rXles on tKe scoSe oI  aSSlication oI  rePoval oEliJations in tKe field oI  content 
and data even iI  tKe cKallenJes raised Ey tKese decisions Ior tKe eIIective Srotection 
oI  IXndaPental riJKts online are still concerninJ�

��  O� 3ollicino� /· ´autunno caldo·µ della corte di giustizia in tema di tutela dei diritti fondamentali in rete e le sfide 
del costituzionalismo alle prese con i nuoYi poteri priYati in ambito digitale� in federalismi�it� �� OctoEer �����
��  *� 'e *reJorio� 7he e-&ommerce 'irectiYe and *'P5� 7oZards &onYergence of  /egal 5egimes in the 
Algorithmic 6ociety", 5oEert 6cKXPan &entre Ior $dvanced 6tXdies 5esearcK 3aSer 1o� 56&$6 ��������
��  &-(U� &-������� 6chrems (����)�


